Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D23611
O/hu
AD3d Argued - May 15, 2009
WILLIAM F. MASTRO, J.P.
ANITA R. FLORIO
RANDALL T. ENG
JOHN M. LEVENTHAL, JJ.
2008-05715 DECISION & ORDER

Henry Zdenek, Jr., et al., respondents, v Safety
Consultants, Inc., et al., appellants.

(Index No. 6867/06)

Baxter Smith Tassan & Shapiro, P.C., Hicksville, N.Y. (Anne Marie Garcia of
counsel), for appellants.

John D. Randazzo, Hawthorne, N.Y., for respondents.

Inan action to recover damages for personal injuries, etc., the defendants appeal from
an order of the Supreme Court, Suffolk County (Cohalan, J.), dated April 30, 2008, which denied
their motion for summary judgment dismissing the complaint.

ORDERED that the order is reversed, on the law, with costs, and the defendants’
motion for summary judgment dismissing the complaint is granted.

The plaintiff Henry Zdenek, Jr. (hereinafter the plaintiff), was injured when his
motorcycle struck the rear of a van owned and operated by the defendants on an entrance ramp to
the Long Island Expressway. At his deposition, the defendant driver testified that he had slowed
down prior to the accident in anticipation of a traffic light which controlled traffic merging from the
entrance ramp onto the expressway. In contrast, the plaintiff claims that the defendant driver actually
came to a sudden and complete stop without signaling, and that the stop was unnecessary because
the subject traffic light was not in operation at the time of the accident. However, the plaintiff
admitted at his deposition that he was five to six car lengths behind the defendants’ van when he
observed that it had come to a stop. The Supreme Court denied the defendants’ motion for summary
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judgment dismissing the complaint, and we reverse.

A rear-end collision with a stopped or stopping vehicle creates a prima facie case of
negligence with respect to the operator of the moving vehicle and imposes a duty on the operator to
rebut the inference of negligence by providing a non-negligent explanation for the collision (see
Jumandeo v Franks, 56 AD3d 614; Arias v Rosario, 52 AD3d 551, 552; Hakakian v McCabe, 38
AD3d 493). “A claim that the driver of the lead vehicle made a sudden stop, standing alone, is
insufficient to rebut the presumption of negligence” (Jumandeo v Franks, 56 AD3d 614, 615; see
Arias v Rosario, 52 AD3d 551, 552; Lundy v Llatin, 51 AD3d 877, 878).

Here, the defendants made a prima facie showing of their entitlement to judgment as
a matter of law by submitting evidence that their van was struck in the rear by the plaintiff’s
motorcycle (see Arias v Rosario, 52 AD3d 551, 552; Harrington v Kern, 52 AD3d 473; Ahmad v
Grimalid, 40 AD3d 786). Although the plaintiff claims that the defendants’ van came to a sudden
stop, his testimony that he was five to six car lengths behind the van when the stop occurred, but was
nevertheless unable to safely stop his motorcycle behind the van, indicates that he was traveling at
an excessive rate of speed for an entrance ramp merging onto an expressway (see Barile v Lazzarini,
222 AD2d 635, 636). Under these circumstances, the assertion that the defendants’ van came to a
sudden stop was insufficient to rebut the presumption of negligence created by the rear-end collision,
and raise a triable issue of fact to defeat summary judgment (see Jumandeo v Franks, 56 AD3d 614,
615; Arias v Rosario, 52 AD3d 551, 552; Harrington v Kern, 52 AD3d 473; Lundy v Llatin, 51
AD3d 877, 878; Barile v Lazzarini, 222 AD2d 635, 636).

MASTRO, J.P., FLORIO, ENG and LEVENTHAL, JJ., concur.

ENTER:

ames Edward Pelzer
Clerk of the Court
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