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2008-06754 DECISION & ORDER

Ekaterina Reznikov, et al., appellants, v
Paul Walowitz, et al., respondents.

(Index No. 32948/07)
                                                                                      

Tsyngauz & Associates, P.C., New York, N.Y. (Yevgeny Tsyngauz of counsel), for
appellants.

Domenick Napoletano, Brooklyn, N.Y., for respondents.

In an action, inter alia, to permanently enjoin the defendants from interfering with an
easement, the plaintiffs appeal from an order of the Supreme Court, Kings County (Saitta, J.), dated
June 5, 2008, which granted the defendants’ motion pursuant to CPLR 3211(a)(1) to dismiss the
complaint and denied their cross motion to strike the defendants’ affirmative defenses.

ORDERED that the order is affirmed, with costs.

The plaintiffs commenced this actionalleging that the defendants were interfering with
their use of an easement.  The defendants moved to dismiss the complaint based on documentary
evidence and submitted a “Termination/Cancellation of Easement” agreement. The agreement
terminated the easement, and was acknowledged and signed by the plaintiffs and the defendants.

“A motion to dismiss a complaint pursuant to CPLR 3211(a)(1) may be appropriately
granted where documentary evidence utterly refutes the plaintiff’s factual allegations, thereby
conclusively establishing a defense as a matter of law” (Newcomb v Sims, _______ AD3d _______,
2009 NY Slip Op 5305 [2d Dept 2009]).  Here, the documentary evidence submitted by the
defendants consisted of the agreement terminating the easement, which was signed by the plaintiffs.
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Although the plaintiffs claim that they were misled by the defendants to sign a document “which
turned out to be of an entirely different nature and character from what they thought they were
signing,” they were under an obligation to read the document prior to signing it and “a party cannot
avoid the effect of a [document] on the ground that he or she did not read it or know its contents”
(Cash v Titan Fin. Servs., Inc., 58 AD3d 785,788).  Accordingly, the documentary evidence
submitted by the defendants conclusively established a defense as a matter of law, and the Supreme
Court properlygranted the defendants’ motionpursuant to CPLR 3211(a)(1) to dismiss the complaint
(see Newcomb v Sims, _______ AD3d _______, 2009 NY Slip Op 5305 [2d Dept 2009]; Zeld
Assoc., Inc. v Marcario, 57 AD3d 660). 

In light of this determination, the plaintiffs’ remaining contentions are academic.

SKELOS, J.P., SANTUCCI, BALKIN and LEVENTHAL, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


