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2008-03417 DECISION & ORDER

Vincent McPartlan, et al., respondents, 
v Frank Basile, et al., appellants, 
et al., defendant.

(Index No. 23319/06)
                                                                                      

Bryer & David, New York, N.Y. (Marvin M. David of counsel), for appellants.

Constantino Fragale, Eastchester, N.Y., for respondents.

In an action for the return of a down payment given pursuant to a contract for the sale
of real property, the defendants Frank Basile and Angelina Basile appeal from a judgment of the
Supreme Court, Westchester County (Friedman, J.H.O.), entered March 25, 2008, which, upon a
decision made after a nonjury trial, is in favor of the plaintiffs and against them in the principal sum
of $52,500 and, in effect, dismissed their counterclaim.

ORDERED that the judgment is affirmed, with costs.

The plaintiffs, as purchasers, and the defendants Frank Basile and Angelina Basile
(hereinafter the appellants), as sellers, entered into a contract for the sale of certain real property and,
pursuant to the terms of the contract, the plaintiffs tendered a down payment in the amount of
$52,500.  Paragraph 39 of the contract of sale provided that the plaintiffs' obligations under the
contract were conditioned upon their receipt of an engineer's report that was acceptable to them, and
that if they did not receive such a report, or if it was unacceptable to them, they could terminate the
contract, whereupon their down payment would be refunded.  After the engineer completed his
report, the plaintiffs' attorney advised the appellants' attorney that the report revealed certain defects
that were not acceptable to the plaintiffs, and that the plaintiffs had elected to terminate the contract
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of sale.  When the appellants refused to return the plaintiffs' down payment, the plaintiffs commenced
this action, seeking the return of their down payment.  After a nonjury trial, the Supreme Court
determined that the plaintiffs had acted within their rights in terminating the contract of sale and were
entitled to the return of their down payment.

Contrary to the appellants' contention, the engineer's report was admitted into
evidence, and properly so, not to prove the truth or accuracy of its contents, but to establish that the
plaintiffs had a good faith basis for determining that the report was unacceptable.  Furthermore, the
record supports the conclusion that the plaintiffs did, in fact, act in good faith, and thus their
termination of the contract of sale pursuant to Paragraph 39 of the contract was valid (see Hirsch v
Food Resources, Inc., 24 AD3d 293, 296; Tradewinds Fin. Corp. v Refco Sec., 5 AD3d 229, 230-31;
Richbell Info. Sers. v Jupiter Partners, 309 AD2d 288, 302).  Accordingly, the Supreme Court
properly determined that the plaintiffs were entitled to the return of their down payment.

The appellants' remaining contentions are without merit.

PRUDENTI, P.J., SANTUCCI, FLORIO and BELEN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


