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2008-05938 DECISION & ORDER

Countrywide Home Loans, Inc., appellant-respondent, v 
Anne M. Delphonse, et al., respondents-appellants, 
et al., defendants.

(Index No. 8254/07)

                                                                                      

Rosicki, Rosicki & Associates, P.C., Plainview, N.Y. (Edward Rugino of counsel),
for appellant-respondent.

Stewart Law Firm, LLP, Rosedale, N.Y. (Nadira S. Stewart of counsel), for
respondents-appellants.

In an action to foreclose a mortgage on real property, the plaintiff appeals, as limited
by its notice of appeal and brief, from so much of an order of the Supreme Court, Queens County
(Taylor, J.), dated February 25, 2008, as denied those branches of its motion which were, in effect,
for summary judgment on the complaint and dismissing the counterclaims of the defendants Anne M.
Delphonse and Andre F. Delphonse, and to refer the matter to a referee for a computation of the
amount due and owing to the plaintiff, and the defendants Anne M. Delphonse and Andre F.
Delphonse cross-appeal, as limited by their brief, from so much of the same order as denied that
branch of their cross motion which was, in effect, to dismiss the complaint pursuant to CPLR
3211(a)(3) for lack of standing.

ORDERED that the order is reversed insofar as appealed from, on the law, and those
branches of the plaintiff’s motion which were, in effect, for summary judgment on the complaint and
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dismissing the counterclaims of the defendants Anne M. Delphonse and Andre F. Delphonse, and to
refer the matter to a referee for a computation of the amount due and owing to the plaintiff, are
granted; and it is further,

ORDERED that the order is affirmed insofar as cross-appealed from; and it is further,

ORDERED that one bill of costs is awarded to the plaintiff, payable by the defendants
Anne M. Delphonse and Andre F. Delphonse. 

The defendants Anne M. Delphonse and Andre F. Delphonse (hereinafter together the
Delphonses) waived the defense of lack of standing (see CPLR 3211[a][3]) by failing to either make
a pre-answer motion to dismiss the complaint on that ground or by asserting that defense in their
answer (see CPLR 3211[e]; HSBC Bank, USA v Dammond, 59 AD3d 679, 680; Wells Fargo Bank
Minn., N.A. v Mastropaolo, 42 AD3d 239, 241-243). Accordingly, the Supreme Court properly
denied that branch of the Delphonses’ cross motion which was, in effect, to dismiss the complaint
pursuant to CPLR 3211(a)(3) for lack of standing.

On its motion for summary judgment, the plaintiff established its prima facie
entitlement to judgment as a matter of law by submitting the mortgage, the underlying note, and
evidence of a default (see Wells Fargo Bank Minn., N.A. v Mastropaolo, 42 AD3d at 244-245;
Marculescu v Ovanez, 27 AD3d 701; RCR Servs. v Herbil Holding Co., 229 AD2d 379). In
opposition, the Delphonses failed to raise a triable issue of fact (see Zuckerman v City of New York,
49 NY2d 357; U.S. Bank Natl. Assn. TR U/S 6/01/98 [Home Equity Loan Trust 1998-2] v Alvarez,
49 AD3d 711).  Since the Delphonses waived the defense of lack of standing, the Supreme Court
incorrectly determined that a triable issue of fact existed as to whether the plaintiff had standing to
commence the instant action.  Accordingly, the Supreme Court should have granted those branches
of the plaintiff’s motion which were, in effect, for summary judgment on the complaint and dismissing
the counterclaims of the defendants Anne M. Delphonse and Andre F. Delphonse, and to refer the
matter to a referee for a computation of the amount due and owing to the plaintiff.

FISHER, J.P., FLORIO, COVELLO and DICKERSON, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


