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2009-02199 DECISION & ORDER

John C. Oguzturk, et al., respondents, v General
Electric Company, et al., appellants.

(Index No. 14010/08)
                                                                                      

Robert M. Spadaro, New York, N.Y., for appellants.

Daniel P. Buttafuoco & Associates, PLLC, Woodbury, N.Y. (Ellen Buchholz of
counsel), for respondents.

In an action, inter alia, to recover damages for personal injuries, the defendants appeal,
as limited by their brief, from so much of an order of the Supreme Court, Suffolk County
(Tanenbaum, J.), dated January 13, 2009, as granted the plaintiffs’ motion for summary judgment on
the issue of liability.

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and the plaintiffs’ motion for summary judgment on the issue of liability is denied.

A motor vehicle owned by the defendant General Electric Company and operated by
the defendant Richemond Dumond struck the rear of a vehicle operated by the plaintiff John
Oguzturk while both vehicles were proceeding westbound in the left lane of the Long Island
Expressway in Woodbury.  Oguzturk and his wife commenced this action, inter alia, to recover
damages for personal injuries resulting from the accident.  Prior to the completion of discovery, the
plaintiffs moved for summary judgment on the issue of liability. 

A “rear-end collision with a stopped or stopping vehicle creates a prima facie case of
negligence with respect to the operator of the moving vehicle, and imposes a duty on the operator
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of the moving vehicle to come forward with an adequate, non-negligent explanation for the accident”
(Foti v Fleetwood Ride, Inc., 57 AD3d 724; see Huges v Cai, 55 AD3d 675; Arias v Rosario, 52
AD3d 551, 552; Harrington v Kern, 52 AD3d 473).  The plaintiffs established their prima facie
entitlement to judgment as a matter of law on the issue of liability, based on Oguzturk’s affidavit, in
which he stated that his vehicle was stopped in traffic when it was struck in the rear by the
defendants’ vehicle.  The burden then shifted to the defendants to come forward with a non-negligent
explanation for the accident.  Contrary to the determination of the Supreme Court, Dumond’s
explanation, that the accident occurred after the plaintiff’s vehicle suddenly, and without signaling,
moved from the center lane into the left lane directly in front of Dumond’s path and then slowed
down, raised a triable issue of fact sufficient to defeat the plaintiffs’ motion (see Connors v Flaherty,
32 AD3d 891, 892-893;Briceno v Milbry, 16 AD3d 448, 448-449;Mohan v Puthumana, 302 AD2d
437;Rozengauz v LokWingHa, 280 AD2d 534, 535).  Accordingly, the Supreme Court should have
denied the plaintiffs’ motion for summary judgment on the issue of liability.

SPOLZINO, J.P., ANGIOLILLO, CHAMBERS and LOTT, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


