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& VanVoorhis, et al., respondents.
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Oshman & Mirisola, LLP, New York, N.Y. (David L. Kremen of counsel), for
appellant.

Wilson Elser Moskowitz Edelman & Dicker LLP, White Plains, N.Y. (James F.
O’Brien and Richard E. Lerner of counsel), for respondent Liscum, McCormack &
VanVoorhis.

Rivkin Radler LLP, Uniondale, N.Y. (Evan H. Krinick, Cheryl F. Korman, and Harris
J. Zakarin of counsel), for respondent Keystone Professional Baseball Club, d/b/a
Hudson Valley Renegades.

McCabe & Mack LLP, Poughkeepsie, N.Y. (Kimberly Hunt Lee and Jodie Hanrahan
of counsel), for respondent County of Dutchess.

Milber Makris Plousadis & Seiden, LLP, White Plains, N.Y. (Thomas H. Kukowski
of counsel), for defendant Rohde, Soyka & Andrews Consulting Engineers, P.C.

In an action to recover damages for personal injuries, the plaintiff appeals, as limited
by her brief, from so much of an order of the Supreme Court, Dutchess County (Sproat, J.), dated
July 15, 2008, as granted that branch of the motion of the defendant Liscum, McCormack &
VanVoorhis which was for summary judgment dismissing the complaint insofar as asserted against
it, granted that branch of the motion of the defendant Keystone Professional Baseball Club, d/b/a
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Hudson Valley Renegades, which was pursuant to CPLR 3211(a)(1) and (7) to dismiss the plaintiff's
complaint insofar as asserted against it, and granted that branch of the motion of the defendant
County of Dutchess which was pursuant to CPLR 3211(a)(7) to dismiss the complaint insofar as
asserted against it.

ORDERED that the order is affirmed insofar as appealed from, with one bill of costs
payable to the respondents appearing separately and filing separate briefs. 

The plaintiff allegedly sustained injuries when she was struck by a foul ball while
seated in a picnic area located within a minor league baseball stadium.  She commenced this action
against, among others, the defendants Liscum, McCormack & VanVoorhis (hereinafter LMV), the
architect that designed the stadium, the County of Dutchess, which owns the stadium, and the
Keystone Professional Baseball Club, d/b/a Hudson Valley Renegades (hereinafter Keystone), which
leased the stadium from the County.  LMV filed an answer and made a motion pursuant to CPLR
3212, inter alia, for summary judgment dismissing the complaint insofar as asserted against it.
Keystone and the Countymade separate motions, among other things, pursuant to CPLR 3211(a)(7),
inter alia, to dismiss the complaint insofar as asserted against them for failure to state a cause of
action.  The Supreme Court granted the three motions.  

“[T]he proprietor of a ball park need only provide screening for the area of the field
behind home plate where the danger of being struck by a ball is the greatest” and, as long as such
screening is “of sufficient extent to provide adequate protection for as many spectators as may
reasonably be expected to desire such seating in the course of an ordinary game,” the proprietor
“fulfills the duty of care imposed by law and, therefore, cannot be liable in negligence” (Akins v Glens
Falls City School Dist., 53 NY2d 325, 331; see Haymon v Pettit, 9 NY3d 324, 328-330; Davidoff
v Metropolitan Baseball Club, 61 NY2d 996, 997-998).  Since the plaintiff did not allege that she
was struck in the area behind home plate or that the screening was not sufficient to provide adequate
protection for as many spectators as may reasonably be expected to desire such seating in the course
of an ordinary game, she has failed to state a cause of action (see Akins v Glen Falls City School
Dist., 53 NY2d at 331; Ray v Hudson Val. Stadium Corp., 306 AD2d 264).  Accordingly, the
Supreme Court properly granted those branches of the motions of Keystone and the County which
were to dismiss the complaint insofar as asserted against them pursuant to CPLR 3211(a)(7).  For
the same reason, LMV established its entitlement to summary judgment dismissing the complaint
insofar as asserted against it and, in opposition, the plaintiff has failed to raise a triable issue of fact
(see Procopio v Town of Saugerties, 20 AD3d 860; Wade-Keszey v Town of Niskayuna, 4 AD3d 732;
Suarez v HBQVB Athletic Assn., 303 AD2d 396).  Accordingly, the Supreme Court properly granted
that branch of LMV's motion which was for summary judgment dismissing the complaint insofar as
asserted against it. 

SKELOS, J.P., FISHER, LEVENTHAL and LOTT, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


