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2008-09866 DECISION & ORDER

Mikhail Yanovsky, plaintiff-respondent, v
833 Flatbush, LLC, et al., defendants-respondents,
Comjem Associated, appellant.

(Index No. 10334/06)
                                                                                      

Robin, Harris, King & Fodera (Mauro Goldberg & Lilling, LLP, Great Neck, N.Y.
[Matthew W. Naparty and Anthony F. DeStefano], of counsel), for appellant.

In an action to recover damages for personal injuries, the defendant Comjem
Associated appeals, as limited by its brief, from so much of an order of the Supreme Court, Kings
County (Martin, J.), dated August 28, 2008, as denied its motion to dismiss the action pursuant to
CPLR 3126 for failure to comply with discovery, denied its separate motion for summary judgment
dismissing the complaint and all cross claims insofar as asserted against it, without prejudice to
renewal upon the completion of discovery, and granted that branch of the plaintiff’s cross motion
which was to add Jem Realty Management Corporation as a defendant.  

ORDERED that the appeal from so much of the order as granted that branch of the
plaintiff’s cross motion which was to add Jem Realty Management Corporation as a defendant is
dismissed, without costs or disbursements, on the ground that the appellant is not aggrieved by that
provision (see CPLR 5511; LDV Enters. v Puma, 285 AD2d 628; Coffey v Brodsky, 278 AD2d 191;
Poulard v Papamihiopoulos, 254 AD2d 266); and it is further,

ORDERED that the order is affirmed insofar as reviewed, without costs or
disbursements.  

The Supreme Court properly denied the motion of the defendant Comjem Associated
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(hereinafter Comjem) for summary judgment, without prejudice to renew upon the completion of
discovery (see Ticali v Locascio, 24 AD3d 430; English v Ski Windham Operating Corp., 263 AD2d
443).  Further, the denial of Comjem’s motion to dismiss based upon a failure to comply with
discovery was not an improvident exercise of discretion (see Cafaro v Emergency Servs. Holding,
Inc., 11 AD3d 496).

MASTRO, J.P., SANTUCCI, CHAMBERS and LOTT, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


