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David K. Gordon, Highland, N.Y., for appellants Maureen Fleming, Jean Riccobon,
Mario Riccobon, Carl Steike, Ava Laerd, and Hill & Dale Property Owners, Inc.

James L. Simpson, White Plains, N.Y. (Teitler & Teitler, LLP [John M. Teitler and
Nancy A. Murphy], of counsel), for appellant Riverkeeper, Inc.

Michael A. Cardozo, Corporation Counsel, New York, N.Y. (Kristin M. Helmers,
Norman Corenthal, and Ramin Pejan of counsel), for respondent New York City
Department of Environmental Protection.

Singleton and Singleton, Mount Kisco, N.Y. (Whitney Singleton and Joseph F.
Costliglione of counsel), for respondent Kent Acres Development Company, Ltd.

Young, Sommer, Ward, Ritzenberg, Baker & Moore LLC, Albany, N.Y. (Kevin M.
Young and Joseph F. Castiglione of counsel), for respondent RFB, LLC.

In a proceeding pursuant to CPLR article 78 to review a determination of the New
York City Department of Environmental Protection dated April 30, 2007, which approved an
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application for a project known as Kent Manor, the petitioners Maureen Fleming, Jean Riccobon,
Mario Riccobon, Carl Steike, Ava Laerd, and Hill & Dale Property Owners, Inc., and the petitioner
Riverkeeper, Inc., separately appeal from (1) an order of the Supreme Court, Putnam County
(O’Rourke, J.), dated March 18, 2008, and (2) a judgment of the same court dated April 3, 2008,
which, upon the order, confirmed the determination, denied the petition, and dismissed the
proceeding.

ORDERED that the appeals from the order are dismissed, as no appeal lies as of right
from an intermediate order in a proceeding pursuant to CPLR article 78 (see CPLR 5701[b][1]), and
we decline to grant leave to appeal in view of the fact that a final judgment has been entered; and it
is further,

ORDERED that the judgment is affirmed; and it is further,

ORDERED that one bill of costs is awarded to the respondents, payable by the
appellants appearing separately and filing separate briefs.

This case involves the environmental review under the State Environmental Quality
Review Act (ECL art 8; hereinafter SEQRA) for a proposed 273-unit residentialdevelopment known
as Kent Manor in the Town of Kent (hereinafter the project).  RFB, LLC, is the primary financer and
proponent of the project.  The land on which the project is proposed to be constructed is owned by
Kent Acres Development Company, Ltd.  The project began in the 1980s with a plan for a 318-unit
development, to be served by a related waste water treatment plant (hereinafter WWTP).  The
lengthy history of the project, which included a prior SEQRA review, was described in a prior related
appeal (see Kent Acres Dev. Co., Ltd. v City of New York, 41 AD3d 542).

In January 2006 the New York City Department of Environmental Protection
(hereinafter the DEP) declared itself the lead agency under SEQRA and issued a positive declaration,
requiring the preparation of a supplemental environmental impact statement (hereinafter SEIS).  The
project was reduced in scope to 273 units and, in November 2006, the DEP granted conceptual
approval for the project’s participation in the New York State/New York City Phosphorus Offset
Pilot Program (hereinafter the POPP), which authorized the construction of up to three new WWTPs
in phosphorus-restricted basins that were within the New York City watershed and located in Putnam
County, on the condition that the developers established offsite phosphorus offset measures that
would remove three times the amount of phosphorus that was being introduced into the basin (see
15 RCNY 18-82[g]; 10 NYCRR 128-8.2[g]).  Thereafter, the draft SEIS was completed.  After
public hearings were conducted and comments received, the DEP accepted and approved the final
SEIS and issued its SEQRA findings statement approving the project, finding that all of the
requirements of SEQRA had been met and that the project minimized or avoided potential significant
adverse environmental effects to the maximum extent practicable.

The petitioners thereafter commenced this proceeding to review the adequacy of the
final SEIS, the SEQRA findings statement, and the DEP’s approval for the project to participate in
the POPP, contending, inter alia, that the DEP failed to take a hard look at the potential
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environmental impacts of the project, improperly approved the project for participation in the POPP,
failed to provide sufficient time to review the final SEIS, and evaded public scrutiny and comment
regarding potential impacts to Palmer Lake, which is downstream from the project site, by failing to
discuss, in the draft SEIS, all potential impacts to the lake.  The Supreme Court confirmed the DEP’s
determination, denied the petition, and dismissed the proceeding.  The petitioners appeal.  We affirm.

Judicial review of an agency determination under SEQRA is limited to whether the
agencyprocedures were lawfuland “whether the agencyidentified the relevant areas ofenvironmental
concern, took a ‘hard look’ at them, and made a ‘reasoned elaboration’ of the basis for its
determination” (Matter of Jackson v New York State Urban Dev. Corp., 67 NY2d 400, 417; see
Matter of Riverkeeper, Inc. v Planning Bd. of Town of Southeast, 9 NY3d 219, 231-232).  The
agency determination should be annulled only if it is arbitrary and capricious or unsupported by the
evidence (see CPLR 7803[3]; Matter of Riverkeeper, Inc. v Planning Bd. of Town of Southeast, 9
NY3d at 232; Matter of Jackson v New York State Urban Dev. Corp., 67 NY2d at 416).

The DEP’s determination that the applicant fulfilled the requirements for participation
in the POPP was lawful and not arbitrary and capricious (see 15 RCNY 18-82[g][2]; 10 NYCRR
128-8.2[g][2]).  The DEP took a hard look at the relevant areas of environmental concern, including
potential impacts to Palmer Lake, and made a reasoned elaboration of the basis for its determination
that the project minimized or avoided potential significant adverse environmental effects to the
maximum extent practicable (see ECL 8-0109[8]; 6 NYCRR 617.11[d]; Matter of Riverkeeper, Inc.
v Planning Bd. of Town of Southeast, 9 NY3d at 231-232).  Further, the DEP complied with all
procedural requirements of SEQRA.  Specifically, the draft SEIS provided an “adequate basis for
public consideration” of the project’s anticipated impacts on Palmer Lake (Coalition Against Lincoln
West, Inc. v City of New York, 60 NY2d 805, 807).  Furthermore, the DEP afforded a reasonable time
for consideration of the final SEIS (see 6 NYCRR 617.11[a]).

SKELOS, J.P., SANTUCCI, BELEN and HALL, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


