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2008-09745 DECISION & ORDER
2008-09747

JP Morgan Chase Bank, N.A., respondent, v Mark
Elliot Korn & Associates, LLC, et al., appellants.

(Index No. 3328/06)
                                                                                      

Mark Elliot Korn & Associates, LLC, New York, N.Y. (Mark Elliot Korn, pro se, of
counsel), appellant pro se, and for appellant Mark Elliot Korn.

Cullen and Dykman, LLP, Garden City, N.Y. (Timothy J. Flanagan of counsel), for
respondent.

In an action, inter alia, to recover damages for breach of contract, the defendants
appeal from (1) an order of the Supreme Court, Nassau County (Adams, J.), entered April 21, 2008,
which, in effect, denied, as academic, their motion, among other things, to strike the complaint
pursuant to CPLR 3126 for failure to provide certaindisclosure, and conditionallygranted that branch
of the plaintiff’s unopposed cross motion which was to strike the defendant’s answer and
counterclaim pursuant to CPLR 3126 unless they provided certain disclosure and a bill of particulars
within 30 days of service of the order, and (2) an order of the same court dated August 25, 2008,
which denied their motion, in effect, for leave to reargue the prior determination and, upon their
failure to comply with the order entered April 21, 2008, struck their answer and counterclaims.

ORDERED that the appeal from so much of the order entered April 21, 2008, as
conditionally granted that branch of the plaintiff’s unopposed cross motion which was to strike the
defendants’ answer and counterclaims pursuant to CPLR 3126 unless theyprovided certaindisclosure
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and a bill of particulars within 30 days of service of the order is dismissed, as the defendants are not
aggrieved thereby (see CPLR 5511; Giraldo v Morrisey, 63 AD3d 784, 785); and it is further,

ORDERED that the order entered April21, 2008, is affirmed insofar as reviewed; and
it is further,

ORDERED that the appeal from so much of the order dated August 25, 2008, as
denied the defendants’ motion, in effect, for leave to reargue the prior determination is dismissed, as
no appeal lies from an order denying leave to reargue (see Crawn v Sayah, 31 AD3d 367, 367; Town
House St., LLC v New Fellowship Full Gospel Baptist Church, Inc., 29 AD3d 894, 894-895; Rivera
v Toruno, 19 AD3d 473, 474; Koehler v Town of Smithtown, 305 AD2d 550, 551); and it is further,

ORDERED that the order dated August 25, 2008, is affirmed insofar as reviewed; and
it is further,

ORDERED that one bill of costs is awarded to the plaintiff.

The Supreme Court providently exercised its discretion in striking the defendants’
answer and counterclaim based upon their  failure to comply with the order entered April 21, 2008
(see Hamilton v Ocean Mgt. & Realty Corp., 288 AD2d 262, 263).

The defendants’ remaining contentions are without merit.

PRUDENTI, P.J., MILLER, CHAMBERS and ROMAN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


