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2009-00771 DECISION & ORDER

Keisha Pearson, a/k/a Tisha Pearson, appellant, v
1296 Pacific Street Associates, Inc., et al.,
defendants, 1296 Pacific, LLC, respondent.

(Index No. 33843/05)

                                                                                      

Hirsch, Britt & Mose (Victor A. Carr, Mineola, N.Y. [Thomas J. Stock and Frederick
P. Mose], of counsel), for appellant.

Lerner & Kaplan (Smith & Shapiro, New York, N.Y. [Harold Z. Frechter], of
counsel), for respondent.

In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Kings County (Schmidt, J.), dated November 24, 2008, which granted
those branches of the motion of the defendant 1296 Pacific, LLC, which were pursuant to CPLR
5015(a)(4) to vacate a judgment of the same court (Kurtz, Ct. Atty. Ref.) dated November 28, 2007,
and entered upon that defendant’s default in answering the complaint and, inter alia, pursuant to
CPLR 3211(a)(8) to dismiss the complaint insofar as asserted against that defendant for lack of
personal jurisdiction, and denied, as academic, her motion to hold nonparty witness Daniel Ruben in
civil and criminal contempt for failing to respond to certain subpoenas. 

ORDERED that the order is affirmed, with costs.

Contrary to the plaintiff’s contention, the Supreme Court properly granted those
branches of the motion of the defendant 1296 Pacific, LLC (hereinafter 1296 Pacific), which were
pursuant to CPLR 5015(a)(4) to vacate the judgment entered upon that defendant’s default in
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answering the complaint and, inter alia, pursuant to CPLR 3211(a)(8) to dismiss the complaint insofar
as asserted against it for lack of personal jurisdiction.  “The plaintiff bears the ultimate burden of
proving by a preponderance of the evidence that jurisdiction over the defendant was obtained by
proper service of process” (Bankers Trust Co. of Cal. v Tsoukas, 303 AD2d 343, 343; see Anderson
v GHI Auto Serv. Inc., 45 AD3d 512, 513).  Here, there is no affidavit of service or other proof in
the record on appeal to establish that the plaintiff effected proper service of process upon 1296
Pacific (see Munoz v Reyes, 40 AD3d 1059).  In the absence of proper service of process, the
resulting default judgment entered against 1296 Pacific was a nullity (see Ruffin v Lion Corp., 63
AD3d 814, 816; Steele v Hempstead Pub Taxi, 305 AD2d 401, 402), and the complaint was properly
dismissed insofar as asserted against that defendant (see CPLR 3211[a][8]).

The plaintiff’s remaining contentions are without merit.

SKELOS, J.P., FLORIO, BALKIN and LEVENTHAL, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


