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2009-04267 DECISION & ORDER

Luz Marina Ortiz, respondent, v S&A Taxi Corp.,
et al., appellants.

(Index No. 4660/06)

                                                                                      

Baker, McCoy, Morrissey& Moskovits, P.C., New York, N.Y. (TimothyM. Sullivan
of counsel), for appellants.

Krause & Associates, P.C., New York, N.Y. (Karen Gale O’Reilly of counsel), for
respondent.

In an action to recover damages for personal injuries, the defendants appeal from an
order of the Supreme Court, Kings County (Schmidt, J.), entered April 2, 2009, which denied their
motion for summary judgment dismissing the complaint on the ground that the plaintiff did not sustain
a serious injury within the meaning of Insurance Law § 5102(d).

ORDERED that the order is affirmed, with costs.

While we affirm the order appealed from, we do so on a ground other than that relied
upon by the Supreme Court.  Contrary to the defendants’ contention on appeal, they failed to meet
their prima facie burden of showing that the plaintiff did not sustain a serious injury within the
meaning of Insurance Law § 5102(d) as a result of the subject accident (see Toure v Avis Rent A Car
Sys., 98 NY2d 345; Gaddy v Eyler, 79 NY2d 955, 956-957).  In support of their motion, the
defendants relied, inter alia, upon the affirmed medical report of their examining orthopedic surgeon,
in which he noted the existence of a significant limitation in the range of motion, i.e., flexing, of the
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plaintiff's lumbar spine (see Buono v Sarnes, 66 AD3d 809; Held v Heideman, 63 AD3d 1105).
While he opined that this limitation was “subjective,” he failed to explain or substantiate his basis for
that conclusion.

Under the circumstances, it is unnecessary to consider the sufficiency of the plaintiff's
opposition papers (see Buono v Sarnes,  66 AD3d 809; Held v Heideman, 63 AD3d 1105; Coscia
v 938 Trading Corp., 283 AD2d 538).  Accordingly, the Supreme Court properly denied the
defendants’ motion for summary judgment dismissing the complaint.  

SKELOS, J.P., FLORIO, BALKIN, BELEN and AUSTIN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


