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Lynn W. L. Fahey, New York, N.Y. (Melissa S. Horlick of counsel), for appellant.

Charles J. Hynes, District Attorney, Brooklyn, N.Y. (Leonard Joblove and Jodi L.
Mandel of counsel), for respondent.

Appeal by the defendant from a resentence of the Supreme Court, Kings County
(Marrus, J.), imposed October 25, 2007, upon his conviction of robbery in the first degree and
burglary in the first degree, upon a jury verdict.

ORDERED that the resentence is affirmed.

In 2002 the defendant was convicted, after a jury trial, of robbery in the first degree
and burglary in the first degree, and was sentenced to two consecutive 17-year prison terms, which
sentence was modified by this Court on appeal to run concurrently (see People vDell, 11 AD3d 631).
Neither the sentencing minutes nor the order of commitment mentioned any period of postrelease
supervision (hereinafter PRS).

In2007, after the Department ofCorrectionalServices administrativelyadded a 5-year
period of PRS to his sentence, the defendant moved, pursuant to CPL 440.20, to vacate his sentence.
The Supreme Court Justice who had presided at the defendant’s trial and imposed the original
sentence granted the motion to the extent of directing a resentencing proceeding.  At that proceeding,
the same Justice denied the defendant's request to be resentenced to concurrent 12-year terms of
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imprisonment and a 5-year period of PRS, and instead resentenced the defendant to two concurrent
17-year terms of imprisonment, in accordance with this Court’s decision and order on the prior
appeal, plus a 2½-year period of PRS.

On appeal, the defendant contends that the resentencing court failed to exercise its
discretion to consider whether the sentence as a whole was appropriate in view of the fact that the
sentence would now include a period of PRS (see People v Farrar, 52 NY2d 302).  To the contrary,
the record establishes that the resentencing court rejected the defendant's proposed resentence and
determined, in the exercise of its discretion, that even with the addition of a period of PRS,
concurrent 17-year terms of imprisonment remained appropriate.

SKELOS, J.P., FISHER, BELEN and LOTT, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


