
December 8, 2009 Page 1.
AURORA LOAN SERVICES, LLC v SPEARMAN

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D25274
O/prt

          AD3d          Argued - November 2, 2009

STEVEN W. FISHER, J.P. 
JOSEPH COVELLO
FRED T. SANTUCCI
RUTH C. BALKIN, JJ.

                                                                                      

2009-01118 DECISION & ORDER

Aurora Loan Services, LLC, respondent, v Shameeka 
Spearman, a/k/a Shameeka S. Spearman, et al., 
defendants, Ruby Hunte, a/k/a Ruby M. Hunte,
appellant.

(Index No. 42939/03)

                                                                                      

Sanders, Gutman & Brodie, P.C., Brooklyn, N.Y. (Alan L. Lebowitz, Robert
Gutman, and D. Michael Roberts of counsel), for appellant.

Shapiro & DiCaro, LLP, Rochester, N.Y. (John A. DiCaro of counsel), for
respondent.

In a consolidated action to foreclose a mortgage, the defendant Ruby Hunte, a/k/a
Ruby M. Hunte, appeals from so much of an order of the Supreme Court, Kings County (Martin, J.),
dated August 28, 2008, as denied her motion to dismiss the complaint in an action entitled Aurora
Loan Serv., LLC v Spearman, filed under Kings County Index No. 42939/03, due to the pendency
of a prior mortgage foreclosure action entitled HomeSide Lending, Inc. v Spearman, pending under
Kings County Index No. 11155/00,  and consolidated the two actions.

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and the appellant’s motion to dismiss the complaint in the action entitled Aurora Loan Serv., LLC v
Spearman due to the pendency of a prior mortgage foreclosure action is granted.

This consolidated actionarises out ofa mortgage agreement executed in 1999 between
HomeSide Lending, Inc. (hereinafter HomeSide), the predecessor in interest of the plaintiff, as
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mortgagee, and the defendant Shameeka Spearman, a/k/a Shameeka S. Spearman, as mortgagor.
Following HomeSide’s assignment of the mortgage to the plaintiff in 2003, the plaintiff commenced
an action to foreclose the mortgage (hereinafter the 2003 action).  The appellant, the current
occupant of the subject premises, moved to dismiss the complaint on the ground that there was a
pending foreclosure action on the same mortgage commenced by HomeSide in 2000.  The  plaintiff
cross-moved for summary judgment on the complaint and for the appointment of a referee. In the
order appealed from, the Supreme Court, inter alia, denied both the motion and cross motion, and
we reverse the order insofar as appealed from. 

The Supreme Court erred in denying the appellant’s motion to dismiss the complaint
in the 2003 action. “RPAPL 1301[3] provides that while a foreclosure action is pending, no other
action shall be commenced or maintained to recover any part of the mortgage debt without leave of
the court in which the former action was brought” (Security Natl. Servicing Corp. v Leibowitz, 281
AD2d 615, 616; see Anron Air Sys. v Columbia Sussex Corp., 202 AD2d 460, 461).  Since the
plaintiff did not obtain leave of the court prior to commencing the 2003 action, the complaint in the
2003 action should have been dismissed (see Central Trust Co. v Dann, 85 NY2d 767, 772; Reichert
v Stilwell, 172 NY 83, 88).

In light of our determination, we need not reach the appellant’s remaining contention.

FISHER, J.P., COVELLO, SANTUCCI and BALKIN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


