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Anita Dichter, et al., respondents, v Peter B. Devers,
et al., appellants.

(Index No. 1359/06)

                                                                                      

Corbally, Gartland and Rappleyea, LLP, Poughkeepsie, N.Y. (Allan B. Rappleyea of
counsel), for appellants.

Anita Dichter and JayHirsch, f/k/a JayHershkowitz, Milbrook, N.Y., respondents pro
se.

In an action pursuant to RPAPL article 15 to determine claims to real property, the
defendants appeal from (1) an order and judgment (one paper) of the Supreme Court, Dutchess
County (Sproat, J.), dated July 29, 2008, which granted the plaintiffs' motion, inter alia, for summary
judgment and to dismiss the defendants’ counterclaims, declared that the purported easement or right-
of-way reserved in the plaintiffs' deed is “ineffective, invalid, and null and void,” and denied their
cross motion for summary judgment, among other things, dismissing the complaint, and (2) an order
of the same court dated December 3, 2008, which granted the plaintiffs’ motion for leave to amend
the order and judgment by adding thereto a provision permanently enjoining the defendants from
entering upon the plaintiffs’ property, and denied their cross motion for leave to reargue.

ORDERED that the appeal from so much of the order dated December 3, 2008, as
denied the defendants' cross motion for leave to reargue is dismissed, as no appeal lies from an order
denying reargument; and it is further, 
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ORDERED that the order and judgment dated July 29, 2008, is affirmed; and it is
further,

ORDERED that the order dated December 3, 2008, is affirmed insofar as reviewed;
and it is further,

ORDERED that one bill of costs is awarded to the respondents.

The defendants maintain that a right-of-way over the plaintiffs' property was reserved
in the plaintiffs’ deed for the benefit of an adjoining parcel owned by the predecessor in interest of
the defendant Peter B. Devers.  It is undisputed that, at the time of the conveyance, the grantor, Harry
J. Bly, did not own the benefitted parcel.

New York adheres to the majority rule that a grantor cannot create an easement
benefiting land not owned by the grantor (see Matter of Estate of Thomson v Wade, 69 NY2d 570,
573-574; Tuscarora Club of Millbrook, N.Y. v Brown, 215 NY 543; Winoker v Haring, 17 AD3d
454, 455; Beachside BungalowPreserv. Assn. of Far Rockaway v OceanviewAssoc., 301 AD2d 488,
489; Sam Dev. v Dean, 292 AD2d 585, 586).  For an easement by grant to be effective, the dominant
and servient properties must have a common grantor (see Simone v Heidelberg, 9 NY3d 177,
181-182; Sam Dev. v Dean, 292 AD2d at 586; Lechtenstein v P.E.F. Enters., 189 AD2d 858).

Here, in addition to the fact that the grantor did not own the land which the easement
was intended to benefit, “[t]he long-accepted rule in this State holds that a deed with a reservation
or exception by the grantor in favor of a third party, a so-called 'stranger to the deed', does not create
a valid interest in favor of that third party” (Matter of Estate of Thomson v Wade, 69 NY2d at
573-574; see Lechtenstein v P.E.F. Enters., 189 AD2d at 859; Estate of Owen v Berman, 151 AD2d
718; Tuscarora Club of Millbrook, N.Y. v Brown, 215 NY at 543; Adirondack Park Agency v Bucci,
2 AD3d 1293; Sganga v Grund, 1 AD3d 342). 

The plaintiffs made a prima facie showing of their entitlement to judgment as a matter
of law (see Alvarez v Prospect Hosp., 68 NY2d 320, 324; Zuckerman v City of New York, 49 NY2d
557, 562) by submitting documents establishing that, at the time the easement was purportedly
created, Bly owned the servient property, but not the dominant property (see Sachar v East 53
Realty, LLC, 63 AD3d 715, 716).  Accordingly, the plaintiffs established, as a matter of law, that no
valid easement was ever reserved (see Matter of Estate of Thomson v Wade, 69 NY2d at 573;
Tuscarora Club of Millbrook, N.Y. v Brown, 215 NY at 543; Beachside Bungalow Preserv. Assn.
of Far Rockaway v Oceanview Assoc., 301 AD2d at 489).

In opposition, the defendants failed to raise a triable issue of fact.  Accordingly, the
Supreme Court properly granted the plaintiffs' motion for summary judgment (see Sachar v East 53
Realty, LLC, 63 AD3d at 716; Beachside Bungalow Preserv. Assn. of Far Rockaway v Oceanview
Assoc., 301 AD2d at 489; Lechtenstein v P.E.F. Enters., 189 AD2d at 859).

The defendants' counterclaims were properly dismissed.
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The defendants’ remaining contentions are without merit.

DILLON, J.P., FLORIO, MILLER and ANGIOLILLO, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


