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Pinecrest National Funding, LLC, plaintiff,
v Aatlas-B Properties, Inc., et al., defendants.
(Matter No. 1)

In the Matter of  Anthony Tirone, etc., petitioner-
respondent, v  Aatlas-B Properties, Inc., et al., 
respondents, Tom Tompkins, appellant.
(Matter No. 2)

(and other titles)

(Index Nos. 2233/07, SP-3963/07)

                                                                                      

Andrew W. Sayegh, Yonkers, N.Y., for appellant.

In an action to foreclose a mortgage and related proceedings to recover possession
of real property and unpaid rent pursuant to several leases, Tom Tompkins appeals from (1) so much
of an order of the Supreme Court, Westchester County (Donovan, J.), entered December 5, 2007,
as granted that branch of the motion of Anthony Tirone, as receiver for Pinecrest National Funding,
LLC, which was to remove the proceeding asserted against him from the City Court of the City of
Yonkers to the Supreme Court, Westchester County, and to join that proceeding with the action for
trial and disposition, and (2) a judgment of the same court entered January 11, 2008, which, after a
nonjury trial, awarded possession of the real property to Anthony Tirone, as receiver for Pinecrest
National Funding, LLC, directed the issuance of a warrant of eviction, and is in favor of Anthony
Tirone, as receiver for Pinecrest National Funding, LLC, and against him in the total sum of $13,146.
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ORDERED that the appeal from the order is dismissed; and it is further,

ORDERED that the judgment is affirmed; and it is further,

ORDERED that one bill of costs is awarded to Anthony Tirone, as receiver for
Pinecrest National Funding, LLC.

The appeal from the order must be dismissed because the right of direct appeal
therefromterminated with the entry of judgment in the proceeding (see Matter of Aho, 39 NY2d 241,
248).  The issues raised on appeal from the order are brought up for review and have been considered
on the appeal from the judgment (see CPLR 5501[a][1]).

In the interests of justice and judicial economy, given the circumstances of this case,
the Supreme Court properlygranted the motion of AnthonyTirone, as receiver for Pinecrest National
Funding, LLC, to remove a summary proceeding commenced against the appellant from the City
Court of the City of Yonkers to the Supreme Court, Westchester County, and to join that proceeding
with a pending, related foreclosure action for trial and disposition (see Kally v Mount Sinai Hosp.,
44 AD3d 1010, 1010-1011; Flaherty v RCP Assoc., 208 AD2d 496, 498).  The appellant failed to
make any showing that he would be prejudiced by the removal or the joint trial and disposition (see
Nigro v Pickett, 39 AD3d 720).

Where, as here, a case is tried without a jury, this Court’s authority is as broad as that
of the trial court, and this Court “may render the judgment it finds warranted by the facts, taking into
account in a close case the fact that the trial judge had the advantage of seeing the witnesses
(Northern Westchester Professional Park Assoc. v Town of Bedford, 60 NY2d 492, 499).  At trial,
Tirone established his entitlement to the possession of the apartment in which the appellant resided,
to the issuance of a warrant of eviction against the appellant (see RPAPL 711[2]), and to an award
for arrears in rent. The appellant neither testified nor presented any viable defense to either the
petition to recover possession of the apartment or the demand for the arrears in rent.  Accordingly,
the determination of the Supreme Court was warranted by the facts.

DILLON, J.P., MILLER, ANGIOLILLO and DICKERSON, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


