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2009-02623 DECISION & ORDER

Minerva Henriquez, et al., respondents, v Inserra 
Supermarkets, Inc., d/b/a Shoprite of West Haverstraw, 
et al., defendants, Paragon Management Group, 
LLC, appellant.
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Margaret G. Klein, New York, N.Y. (Eugene Guarneri of counsel), for appellant.

Barr, Post & Associates, PLLC, Spring Valley, N.Y. (Craig A. Post and David M.
Ascher of counsel), for respondents.

In an action to recover damages for personal injuries, etc., the defendant Paragon
Management Group, LLC, appeals from an order of the Supreme Court, Rockland County (Garvey,
J.), dated February 9, 2009, which denied its motion pursuant to CPLR 3211(a)(8) to dismiss the
complaint insofar as asserted against it for lack of personal jurisdiction, granted the plaintiffs’ cross
motion pursuant to CPLR 306-b for leave to extend their time to serve a summons and complaint
upon it, and thereupon amended the caption to substitute it as a named defendant.

ORDERED that the order is reversed, on the law, with costs, the motion of the
defendant Paragon Management Group, LLC, pursuant to CPLR 3211(a)(8) to dismiss the complaint
insofar as asserted against it for lack of personal jurisdiction is granted, and the plaintiffs’ cross
motion for leave to extend their time to serve a summons and complaint upon Paragon Management
Group, LLC, is denied.
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OnDecember 7, 2004, the plaintiff Minerva Henriquez allegedlywas injured whenshe
slipped and fell in the parking lot of a shopping center located in West Haverstraw.  The shopping
center was managed by an entity known as Paragon Management Group, LLC (hereinafter the
appellant).  On December 6, 2007, one day before the expiration of the applicable statute of
limitations (see CPLR 214[5]), the plaintiffs filed a summons and complaint in the Rockland County
Clerk’s office naming Paragon Management Group, Inc., as a defendant.  The plaintiffs attempted to
serve the appellant by delivering the summons and complaint, which misstated the name of the
appellant, to the Secretary of State (see Business Corporation Law  § 306[b]).

In support of its motion pursuant to CPLR 3211(a)(8) to dismiss the complaint insofar
as asserted against it for lack of personal jurisdiction, the appellant’s principal averred that the
appellant had not received a copy of the summons and complaint, and its attorney argued that the
defendant Paragon Management Group, Inc., a domestic corporation designating the Secretary of
State as its agent for service of process, had presumably received the summons and complaint.
Thereafter, the plaintiffs cross-moved, pursuant to CPLR 306-b, for leave to extend their time to
serve a summons and complaint upon the appellant, conceding that the wrong corporate entity had
been served.  Since this action was not timely commenced against the appellant, the Supreme Court
lacked the authority to extend the plaintiffs’ time to serve the appellant pursuant to CPLR 306-b (see
Maldonado v Maryland Rail Commuter Serv. Admin., 91 NY2d 467, 470, 472; Kinder v Braunius,
63 AD3d 885, 887; Ross v Lan Chile Airlines, 14 AD3d 602, 603).  Furthermore, because the
appellant was never served with process, the Supreme Court lacked personal jurisdiction over it (see
Kinder v Braunius, 63 AD3d at 886; Ross v Lan Chile Airlines, 14 AD3d at 603-604; Pereira v
Oliver’s Rest., 260 AD2d 358, 359).  Accordingly, the appellant’s motion to dismiss the complaint
insofar as asserted against it for lack of personal jurisdiction should have been granted, the plaintiffs’
cross motion for leave to extend the time to serve a summons and complaint upon the appellant
should have been denied, and the caption should not have been deemed amended.

SKELOS, J.P., FLORIO, BALKIN, BELEN and AUSTIN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


