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Gottlieb Siegel & Schwartz, LLP, Bronx, N.Y. (Stuart D. Schwartz of counsel), for
appellants.

Rebore Thorpe & Pisarello, P.C., Farmingdale, N.Y. (Timothy J. Dunn III and
Michelle S. Russo of counsel), for respondents.

In an action to recover damages for personal injuries, etc., the plaintiffs appeal from
an order of the Supreme Court, Queens County (Grays, J.), dated November 3, 2008, which granted
the defendants’ motion for summary judgment dismissing the complaint.

ORDERED that the order is affirmed, with costs.

The plaintiff Scott Schindler (hereinafter the plaintiff), an experienced elevator
mechanic and inspector, entered the defendants’ premises to perform an annual elevator inspection.
He was accompanied by a colleague who was there to repair the elevator.  The plaintiff and his
colleague identified a problem with the “coupling,” a component of, inter alia, the elevator’s braking
system.  Despite his awareness of the danger posed by a faulty coupling, the plaintiff stepped into the
elevator’s cab to make an entry on its inspection certificate, whereupon the cab descended
precipitously, injuring him.  He brought this action against the defendants on the basis of premises
liability, and his wife asserted a derivative cause of action.  The Supreme Court found that no triable
issue of fact existed, and granted the defendants’ motion for summary judgment dismissing the
complaint.  We affirm.
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To sustain a cause of action alleging negligence, “a plaintiff must demonstrate the
existence of a duty, a breach of that duty, and that the breach of such duty was a proximate cause of
his or her injuries” (Engelhart v County of Orange, 16 AD3d 369, 371).  Where the plaintiff fails to
establish a duty of care, “there is no breach and no liability” (id. at 371).  Where, as here, a plaintiff
is a worker whose claim is based upon premises liability, the landowner’s duty is to provide the
worker with a safe place to work (see Gasper v Ford Motor Co., 13 NY2d 104, 110).  However, the
landowner need not guard against hazards inherent in the worker’s work, hazards caused by the
condition the worker is engaged to repair, or hazards which are readily observed by someone of the
worker’s age, intelligence, and experience (id. at 110).  Here, the plaintiffs failed to rebut the
defendants’ prima facie showing that the danger posed by a faulty coupling was known or apparent
to the plaintiff before he stepped into the cab of the defendants’ elevator.  Accordingly, the Supreme
Court correctly determined that the defendants demonstrated that they did not violate any duty to the
plaintiff and were, therefore, entitled to summary judgment dismissing the complaint.

In light of our determination, we need not reach the parties’ remaining contentions.

SANTUCCI, J.P., BALKIN, ENG and CHAMBERS, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


