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Sonneborn of counsel), for appellant.

Eric H. Green, New York, N.Y. (Marc D. Citrin and Marc Gertler of counsel), for
plaintiff-respondent.

In an action to recover damages for personal injuries, the defendant Coyle Properties,
Inc., appeals from so much of an order of the Supreme Court, Kings County (Velasquez, J.), dated
January 14, 2009, as denied its motion for summary judgment dismissing the complaint and cross
claims insofar as asserted against it.  

ORDERED that the order is affirmed insofar as appealed from, with costs to the
plaintiff-respondent.

The plaintiff allegedly was injured when he stepped into a hole in a curb and/or a
sidewalk, abutting the business property of the defendant Coyle Properties, Inc. (hereinafter Coyle).
The plaintiff alleged, in his notice of claim and bill of particulars, that the defective condition which
caused his fall was located on a “sidewalk/curb.”  Coyle moved for summary judgment on the ground
that the defect was on the curb, and not on the sidewalk.  
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Administrative Code of City of New York § 7-210(a) states that “[i]t shall be the duty
of the owner of real property abutting any sidewalk, including, but not limited to, the intersection
quadrant for corner property, to maintain such sidewalk in a reasonably safe condition.”

Coyle failed to make a prima facie showing of entitlement to summary judgment
dismissing the complaint and cross claims insofar as asserted against it, as it offered no evidence to
demonstrate that the defect which allegedly caused the plaintiff’s fall was located exclusively on the
curb, rather than on the sidewalk abutting his property (see Zuckerman v City of NewYork, 49 NY2d
557, 562).  Coyle’s reference to the plaintiff’s deposition testimony in which he occasionally used the
word “curb” to describe where he fell cannot serve to negate his testimony that the location was the
“sidewalk/curb.”  Accordingly, the Supreme Court properly denied Coyle’s motion for summary
judgment dismissing the complaint and cross claims insofar as asserted against it.

In light of the foregoing, we need not reach the plaintiff’s remaining contentions.

SANTUCCI, J.P., BALKIN, ENG and CHAMBERS, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


