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In a proceeding pursuant to CPLR article 75 to permanently stay the arbitration of a
claim for supplemental underinsured motorist benefits, the petitioner appeals from a judgment of the
Supreme Court, Suffolk County (Costello, J.), dated January 29, 2009, which, after a hearing, denied
the petition, dismissed the proceeding, and directed the parties to proceed to arbitration. 

ORDERED that the judgment is affirmed, with costs. 

The Supreme Court properly concluded that the petitioner failed to meet its burden
of proving that an insurance policy endorsement dated October 21, 2005, which purportedly reduced
the limits applicable to the uninsured/underinsured motorist endorsement of the relevant policy to the
sums of $25,000 per person and $50,000 per accident, was properly mailed to the policy holder prior
to the date of the subject accident.  The underwriter who testified at the hearing failed to offer
“evidence of an office [procedure] geared to insure the likelihood that [the endorsements are] always
properly addressed and mailed” (Federal Ins. Co. v Kimbrough, 116 AD2d 692, 692; see Nassau Ins.
Co. v Murray, 46 NY2d 828, 829-830; Matter of Transcontinental Ins. Co. v Gibbs, 34 AD3d 488;
New York &Presbyt. Hosp. v Allstate Ins. Co., 29 AD3d 547; Lumbermens Mut. Cas. Co. v Gamble,
250 AD2d 540; Matter of Allstate Ins. Co. v Ramirez, 208 AD2d 828, 830; Sea Ins. Co. v Kopsky,
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137 AD2d 804; Anzalone v State Farm Mut. Ins. Co., 92 AD2d 238; cf. Kaufmann v Leatherstocking
Coop. Ins. Co., 52 AD3d 1010, 1012; Morales v Yaghoobian, 13 AD3d 424, 425; Matter of Metlife
Auto & Home v Pennella, 10 AD3d 726). 

Accordingly, the Supreme Court properly denied the petition and directed the parties
to proceed to arbitration.

RIVERA, J.P., MILLER, LEVENTHAL and CHAMBERS, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


