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Appealby the defendant fromanorder of the Supreme Court, Kings County(Brennan,
J.), dated December 17, 2007, which, after a hearing, designated him a level two sex offender
pursuant to Correction Law article 6-C. 

ORDERED that the order is reversed, on the law, without costs or disbursements, and
the matter is remitted to the Supreme Court, Kings County, for a new hearing and determination in
accordance herewith.

A sex offender facing risk level classification under the Sex Offender Registration Act
(hereinafter SORA) has a due process right to be present at the SORA hearing (see People v Porter,
37 AD3d 797; People v Brooks, 308 AD2d 99, 103; see also Correction Law § 168-n[3]).  “To
establish whether a defendant, by failing to appear at a SORA hearing, has waived the right to be
present, evidence must be shown that the defendant was advised of the hearing date, of the right to
be present at the hearing, and that the hearing would be conducted in his or her absence” (People v
Porter, 37 AD3d at 797; see People v Brooks, 308 AD2d at 106).  

Here, the record contains no evidence that the defendant received notice of the hearing
date.  Thus, as the People correctly concede, the defendant’s due process rights were violated.
Accordingly, we reverse the order and remit the matter to the Supreme Court, Kings County, for a
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new risk level assessment hearing and a new determination, to be preceded by notice to the defendant
in accordance with Correction Law § 168-n(3) (see People v Brooksvasquez, 24 AD3d 644).

The defendant’s contention that the 8-year delay between his conviction and his
adjudication as a sex offender improperly resulted in his being subject to a lifetime registration
requirement under the law as enacted in 2002 (L 2002, ch 11, § 13), rather than to the 10-year
registration requirement under the law that was in effect in 1999, is not properly before this Court,
since he failed to raise this argument before the Supreme Court (see People v Ruben, 65 AD3d 1026,
1027, lv denied             NY2d            , 2009 NY Slip Op 91596 [2009]).

The defendant’s remaining contention is without merit.

PRUDENTI, P.J., COVELLO, LOTT and SGROI, JJ., concur.
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James Edward Pelzer
  Clerk of the Court


