Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D25946
H/kmg
AD3d Submitted - December 2, 2009
MARK C. DILLON, J.P.
HOWARD MILLER
RANDALL T. ENG
L. PRISCILLA HALL
SANDRA L. SGROI, JJ.
2009-06985 DECISION & ORDER

Maria Spano, et al., appellants, v Omni Engineering,
LLC, et al., respondents.

(Index No. 11447/06)

Caruso & Dillon, P.C., Mamaroneck, N.Y. (John M. Dillon of counsel), for
appellants.

In an action to recover damages for personal injuries, etc., the plaintiffs appeal, as
limited by their brief, from so much of an order of the Supreme Court, Westchester County
(Scheinkman, J.), entered July 21, 2009, as granted that branch of the defendants’ motion which was
to compel the plaintiff Maria Spano to submit to a physical examination on the condition that the
defendants pay $500 to the plaintiffs by a date certain.

ORDERED that the order is affirmed insofar as appealed from, without costs or
disbursements.

The defendants waived their right to conduct a physical examination of the plaintiff
Maria Spano (hereinafter the injured plaintiff) by their failure to arrange for such an examination
within the 30-day time period set forth in the preliminary conference order dated December 12, 2007
(see Jones v Grand Opal Constr. Corp., 64 AD3d 543, 544; Rodriguez v Sau Wo Lau, 298 AD2d
376; James v New York City Tr. Auth., 294 AD2d 471, 472), and by their failure to move to vacate
the note of issue within 20 days after service of it and the certificate of readiness (see 22 NYCRR
202.21[e]; Jones v Grand Opal Constr. Corp., 64 AD3d at 544; James v New York City Tr. Auth.,
294 AD2d at 472; Schenk v Maloney, 266 AD2d 199, 200). However, under certain circumstances
and absent a showing of prejudice to the opposing party, the court may exercise its discretion to
relieve a party of a waiver of the right to conduct a physical examination (see Jones v Grand Opal
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Constr. Corp., 64 AD3d at 544; Barbosa v Capolarello, 52 AD3d 629; Cespuglio v SA Bros. Taxi
Corp., 44 AD3d 697, 698). Within 20 days after the plaintiffs served and filed the note of issue, the
defendants scheduled an examination of the injured plaintiff with their designated orthopedist. The
examination was initially rescheduled at the injured plaintiff’s request and thereafter rescheduled
numerous times upon the injured plaintiff’s repeated failures to appear for the rescheduled
examinations. When the injured plaintiff finally refused to submit to the examination, the defendants
promptly moved, inter alia, to compel the injured plaintiff to submit to a physical examination. No
prejudice to the plaintiffs was shown, since the case remained on the trial calendar (see Jones v
Grand Opal Constr. Corp., 64 AD3d at 544; Williams v Long Is. Coll. Hosp., 147 AD2d 558, 560;
Kantermanv Palmiotti, 122 AD2d 116, 117). Accordingly, the Supreme Court providently exercised
its discretion in granting that branch of the defendants’ motion which was to compel the plaintiff
Maria Spano to submit to a physical examination on the condition that the defendants pay $500 to
the plaintiffs by a date certain.

DILLON, J.P., MILLER, ENG, HALL and SGROI, JJ., concur.
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