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2009-02265 DECISION & ORDER

Vittorio Strocchia, etc., et al., respondents,
v City of New York, et al., defendants, 
Marilena Popa, appellant.

(Index No. 14385/07)

                                                                                      

Brand, Glick & Brand, P.C., Garden City, N.Y. (Peter M. Khrinenko and Carolyn S.
Rankin of counsel), for appellant.

Greenstein & Milbauer, LLP, New York, N.Y. (Andrew Bokar of counsel), for
respondents.

Michael A. Cardozo, Corporation Counsel, New York, N.Y. (Francis F. Caputo and
Elizabeth I. Freedman of counsel), for defendants City of New York and Eugene
McNeil.

In an action to recover damages for personal injuries, etc., the defendant Marilena
Popa appeals from an order of the Supreme Court, Queens County (Flug, J.), dated January 6, 2009,
which denied her motion for summary judgment dismissing the complaint insofar as asserted against
her.

ORDERED that the order is reversed, on the law, with costs payable by the
respondents, and the appellant’s motion for summary judgment dismissing the complaint insofar as
asserted against her is granted.

This action arises from a two-car motor vehicle accident, in which a truck owned by
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the defendant City of New York, and operated by the defendant Eugene McNeil, which was exiting
a driveway in the Maspeth section of Queens, collided with a vehicle operated by the defendant
Marilena Popa (hereinafter the appellant), in which her grandson, the infant plaintiff Vittorio
Strocchia was riding.  

After joinder of issue, the appellant moved for summary judgment dismissing the
complaint insofar as asserted against her.  The appellant established her prima facie entitlement to
judgment as a matter of law by submitting proof that the defendant McNeil violated Vehicle and
Traffic Law § 1143 (failure to yield the right-of-way) (see Sanabria v Paduch, 61 AD3d 839).  In
opposition, no triable issue of fact was raised (see CPLR 3212[b]).  The appellant’s acknowledgment
at her deposition that she did not see the truck being operated by McNeil until the impact was
insufficient to raise a triable issue of fact, and was, therefore, insufficient to defeat the motion for
summary judgment (see Gravina v Wakschal, 255 AD2d 291).  Furthermore, McNeil’s conclusory
testimony that the appellant’s car “was moving very fast” was unsupported by any evidence and
speculative, given his other testimony that he saw the appellant’s motor vehicle for the first time
immediately prior to the impact (see Batts v Page, 51 AD3d 833).

The remaining contentions are without merit.

Accordingly, the Supreme Court should have granted the appellant’s motion for
summary judgment dismissing the complaint insofar as asserted against her.

SANTUCCI, J.P., DICKERSON, CHAMBERS and SGROI, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


