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2008-04027 DECISION & ORDER

Judith Powell, plaintiff, v CVS Jerusalem North 
Bellmore, LLC, et al., defendants third-party plaintiffs-
respondents; Snow Management Group, third-party
defendant-appellant, Executive Cleaning Contractors,
Inc., third-party defendant-respondent.

(Index No. 15434/05)

                                                                                      

Daniel J. Sweeney & Associates, PLLC, White Plains, N.Y. (Brian M. Hussey of
counsel), for third-party defendant-appellant.

McAndrew, Conboy & Prisco, LLP, Woodbury, N.Y. (Mary C. Azzaretto of
counsel), for defendants third-party plaintiffs-respondents.

Mazzara & Small, P.C., Hauppauge, N.Y. (Perry T. Criscitelli of counsel), for third-
party defendant-respondent.

In an action to recover damages for personal injuries, the third-party defendant Snow
Management Group appeals from so much of an order of the Supreme Court, Nassau County
(Winslow, J.), dated March 28, 2008, as denied its motion for summary judgment dismissing the
third-party complaint insofar as asserted against it and granted that branch of the motion of the
defendants third-party plaintiffs which was for summary judgment on the issue of Snow Management
Group’s liability for breach of contract for failure to procure insurance.  

ORDERED that the order is affirmed insofar as appealed from, with one bill of costs
to the respondents appearing separately and filing separate briefs. 



March 2, 2010 Page 2.
POWELL v CVS JERUSALEM NORTH BELLMORE, LLC

The plaintiff fell while descending the handicap ramp of a parking lot owned by the
defendant Bellmore Holding Co., Inc. (hereinafter Bellmore Holding), and leased to the defendant
CVS Pharmacy (hereinafter CVS), allegedly due to a defect where the ramp met the parking lot.
CVS and Bellmore asserted third-party claims against, among others, the appellant Snow
Management Group (hereinafter SMG), for common-law and contractual indemnification, and to
recover damages for breach of contract for failure to procure insurance.  The third-party claims
against SMG were grounded on allegations that, during the course of snow removal efforts, SMG
negligently damaged that portion of the premises where the plaintiff was injured.

Factual issues as to the cause and location of the alleged defect which gave rise to the
plaintiff’s injuries preclude the award of summary judgment dismissing the third-party claims for
contractual and common-law indemnification insofar as asserted against SMG (see Watters v R. D.
Branch Assoc., L.P., 30 AD3d 408; Baratta v Home Depot USA, 303 AD2d 434; Boskey v Gazza
Props., 248 AD2d 344).

Moreover, in opposition to the defendants third-party plaintiffs’ prima facie
establishment of their entitlement to judgment as a matter of law, based on SMG’s failure to procure
insurance naming it as an additional insured, SMG failed to submit evidentiary proof in admissible
form sufficient to raise a triable issue of fact (see Chaehee Jung v. Kum Gang, Inc., 22 AD3d 441).

The remaining contentions of SMG are without merit.

FISHER, J.P., MILLER, ENG and HALL, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


