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In an action to recover liquidated damages for breach of a contract for the sale of real
property, the defendants appeal from a judgment of the Supreme Court, Nassau County (Martin, J.),
dated May 8, 2009, which, upon an order of the same court dated April 20, 2009, granting the
plaintiff’s motion for summary judgment on the complaint and denying their cross motion for
summary judgment dismissing the complaint, is in favor of the plaintiff and against them in the
principal sum of $45,000.

ORDERED that the judgment is affirmed, with costs.

The plaintiff made a prima facie showing that the defendants failed to promptly apply
for, and diligently pursue, a mortgage loan, as required by the mortgage contingency provision of the
parties’ real estate sales contract (see generally Alvarez v Prospect Hosp., 68 NY2d 320, 324; cf.
Binks v Farooq, 178 AD2d 999).  In opposition to the plaintiff’s motion, the defendants failed to raise
a triable issue of fact (see generally Zuckerman v City of New York, 49 NY2d 557, 562).
Accordingly, the Supreme Court properly granted the plaintiff’s motion for summary judgment on
the complaint, awarding it the down payment under the parties’ contract pursuant to its liquidated
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damages provision, and properly denied the defendants’ cross motion for summary judgment
dismissing the complaint.

DILLON, J.P., FLORIO, MILLER and AUSTIN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


