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2009-05186 DECISION & ORDER

Brenda Orejuela, appellant, v Lyle D. Francis, et al., 
respondents.

(Index No. 17924/07)
                                                                                      

Cannon & Acosta, LLP, Huntington Station, N.Y. (June Redeker of counsel), for
appellant.

Baker, McEvoy, Morrissey & Moskovits, P.C., New York, N.Y. (Stacy R. Seldin of
counsel), for respondents.

In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Suffolk County (Jones, Jr., J.), dated April 15, 2009, which granted the
defendants' motion for summary judgment dismissing the complaint on the ground that the plaintiff
did not sustain a serious injury within the meaning of Insurance Law § 5102(d).

ORDERED that the order is reversed, on the law, with costs, and the defendants’
motion for summary judgment dismissing the complaint is denied.

The defendants failed to meet their prima facie burden of showing that the plaintiff did
not sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result of the subject
accident.  In support of their motion, the defendants relied upon, inter alia, the affirmed medical
report of Edward Weiland, a neurologist, who examined the plaintiff on April 24, 2008.  While
Weiland noted in his report that the plaintiff had full range of motion in her extremities, he failed to
set forth the objective tests he performed to arrive at that conclusion (see Stern v Oceanside School
Dist., 55 AD3d 596; Cedillo v Rivera, 39 AD3d 453; McLaughlin v Rizzo, 38 AD3d 856; Geba v
Obermeyer, 38 AD3d 597).
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Since the defendants failed to meet their prima facie burden, it is unnecessary to
consider whether the papers submitted by the plaintiff in opposition to the defendants' motion were
sufficient to raise a triable issue of fact (see Gaccione v Krebs, 53 AD3d 524; Yashayev v Rodriguez,
28 AD3d 651; Coscia v 938 Trading Corp., 283 AD2d 538).

RIVERA, J.P., FLORIO, DICKERSON, BELEN and ROMAN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


