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Mary Jane Patterson, et al., appellants, v Corner Rock
Realty, Inc., et al., respondents, et al., defendants.
(and a third-party action)

(Index No. 326/07)

                                                                                      

Goldblatt & Associates, P.C., Mohegan Lake, N.Y. (Kenneth B. Goldblatt of
counsel), for appellants.

Murphy & Lambiase, Goshen , N.Y. (George A. Smith of counsel), for respondents.

Spiegel Brown Fichera & Coté, LLP, Poughkeepsie, N.Y. (Michael A. Coté of
counsel), for third-party defendant.

In an action to recover damages for personal injuries, etc., the plaintiffs appeal, as
limited by their brief, from (1) so much of an order of the Supreme Court, Putnam County
(O’Rourke, J.), dated January 30, 2009, as granted the motion of the defendants Corner Rock Realty,
Inc., and Dutch’s Tavern & Café for summary judgment dismissing the complaint insofar as asserted
against them, and (2) so much of an order of the same court dated March 19, 2009, as, upon
reargument, adhered to the original determination.

ORDERED that the appeal from the order dated January 30, 2009, is dismissed, as
that order was superseded by the order dated March 19, 2009, made upon reargument; and it is
further,
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ORDERED that the order dated March 19, 2009, is affirmed insofar as appealed from;
and it is further,

ORDERED that one bill of costs is awarded to the respondents.

The defendants Corner Rock Realty, Inc., and Dutch’s Tavern & Café (hereinafter the
defendants) established, prima facie, their entitlement to judgment as a matter of law by
demonstrating that the plaintiffs were unable to identify what caused the injured plaintiff to trip and
fall (see Starling v Suffolk County Water Auth., 63 AD3d 822; Reiff v Beechwood Browns Rd. Bldg.
Corp., 54 AD3d 1015;Denicola v Costello, 44 AD3d 990). In opposition, the plaintiffs failed to raise
a triable issue of fact. Since the plaintiffs submitted the defendants’ expert medical report in
opposition to the defendants’ motion, they waived any objection to its admissibility (see Field v
Waldbaum, Inc., 35 AD3d 652, 653-654;Raso v Statewide Auto Auction, 262 AD2d 387, 387-388).

In light of our determination, we need not address the parties’ remaining contentions.

RIVERA, J.P., ANGIOLILLO, DICKERSON and ROMAN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


