
April 6, 2010 Page 1.
PEOPLE v BARGER, RONALD

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D26853
C/prt

          AD3d          Submitted - March 1, 2010

PETER B. SKELOS, J.P. 
FRED T. SANTUCCI
DANIEL D. ANGIOLILLO
CHERYL E. CHAMBERS, JJ.
                                                                                 

2007-07255 DECISION & ORDER ON MOTION

The People, etc., respondent, 
v Ronald Barger, appellant.

(Ind. No. 06-00595)

                                                                                 

David R. Zagon, Fishkill, N.Y., for appellant.

Francis D. Phillips II, District Attorney, Goshen, N.Y. (Robert H. Middlemiss and
Andrew R. Kass of counsel), for respondent.

Appeal by the defendant from a judgment of the County Court, Orange County
(DeRosa, J.), rendered July10, 2007, convicting himof driving while intoxicated, upon a juryverdict,
and imposing sentence.  Assigned counsel has submitted a brief in accordance with Anders v
California (386 US 738) and moves to be relieved of the assignment to prosecute this appeal.

ORDERED that the motion is granted, David R. Zagon is relieved as counsel for the
appellant, and is directed to turn over all papers in his possession to new counsel assigned herein; and
it is further,

ORDERED that John Savoca, P.O. Box 531, Yorktown Heights, NY, 10598, is
assigned as counsel to perfect the appeal from the judgment of conviction rendered July 10, 2007;
and it is further,

ORDERED that the People are directed to furnish a copy of the certified transcript
of the proceedings to the new assigned counsel; and it is further,

ORDERED that new counsel shall serve and file a brief on behalf of the appellant
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within 90 days of the date of this decision and order and the People shall serve and file their brief
within 120 days of the date of this decision and order; by prior decision and order on motion of this
Court, the defendant was granted leave to prosecute the appeal as a poor person, with the appeal to
be heard on the original papers (including a certified transcript of the proceedings) and on the briefs
of the parties, who were directed to file nine copies of their respective briefs and to serve one copy
on each other.

If “after a conscientious examination of the record” assigned counsel finds a case to
be “wholly frivolous,” counsel should “so advise the court and request permission to withdraw”
(People v Saunders, 52 AD2d 833, 833; see Anders v California, 386 US 738, 744; People v Stokes,
95 NY2d 633, 637).  “Such request should be accompanied by a brief reciting the underlying facts
and highlighting anything in the record that might arguably support the appeal” (People v Saunders,
52 AD2d at 833; see Anders v California, 386 US at 744; People v Stokes, 95 NY2d at 637; People
v Brown, 140 AD2d 363).
  

The factual summary and analysis contained in the brief submitted by the defendant’s
assigned counsel was limited to a recitation of the circumstances surrounding the defendant’s
withdrawn plea of guilty.  After the withdrawal of the plea, however, a three-day jury trial and a
sentencing proceeding were held.  Counsel’s brief contained no reference to pretrial proceedings,
merely mentioned that a jury trial was held without reciting the evidence presented at the trial, and
did not analyze whether any possible issues for appeal arose from the pretrial proceedings, the trial,
or the sentencing proceeding.  Under these circumstances, the wholly deficient brief submitted by
assigned counselfailed to “adequatelysafeguard [the defendant’s] right to appellate counsel” (People
v Stokes, 95 NY2d 633, 635; People v Gonzalez, 47 NY2d 606; People v Woodward, 145 AD2d 364;
People v Henry, 143 AD2d 277, 278).  Since a review of the record by the Appellate Division cannot
substitute for “the single-minded advocacy of appellate counsel,” a new assignment of counsel and
reconsideration of the appeal is required (People v Casiano, 67 NY2d 906, 907; see People v Stokes,
95 NY2d 633; People v Gonzalez, 47 NY2d 606; People v Woodward, 145 AD2d 364; People v
Henry, 143 AD2d at 278).

SKELOS, J.P., SANTUCCI, ANGIOLILLO and CHAMBERS, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


