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2009-01976 DECISION & ORDER

Hereford Insurance Company, appellant, v Justice 
Paitou, defendant, Rosillo & Licata, respondent.

(Index No. 15958/07)

                                                                                      

Stewart, Greenblatt, Manning & Baez, Syosset, N.Y. (Lisa Levine and Donald
Neumann of counsel), for appellant.

Kaufman Borgeest & Ryan LLP, New York, N.Y. (Jonathan B. Bruno and Deborah
M. Zawadzki of counsel), for respondent.

In an action to recover the amount of a statutory lien pursuant to Workers’
Compensation Law § 29(1), the plaintiff appeals, as limited by its brief, from so much of an order of
the Supreme Court, Queens County (Markey, J.), dated January 13, 2009, as granted the motion of
the defendant Rosillo & Licata pursuant to CPLR 3211(a)(1) and 3211(a)(7) to dismiss the complaint
insofar as asserted against it.

ORDERED that the order is affirmed insofar as appealed from, with costs.

Workers’ Compensation Law § 29(1) provides in relevant part that a workers’
compensation carrier is entitled to a lien on the proceeds of a personal injury action in order to
reimburse it for certain payments made on behalf of an insured “after the deduction of the reasonable
and necessaryexpenditures, including attorney’s fees, incurred in effecting such recovery.”  Contrary
to the plaintiff’s contention, the documentary evidence submitted by the defendant Rosillo & Licata
conclusively established that, under the circumstances presented, it did not act improperly in
disbursing the settlement funds at issue (seeCPLR 3211[a][1]).  Moreover, the reasonable attorney’s
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fees paid to Rosillo & Licata were not subject to the plaintiff’s lien (seeCPLR 3211[a][7]; Workers’
Compensation Law § 29[1]; see generally Matter of Kelly v State Ins. Fund, 60 NY2d 131, 136).
Accordingly, the Supreme Court properly granted the motion of Rosillo & Licata pursuant to CPLR
3211(a)(1) and 3211(a)(7) to dismiss the complaint insofar as asserted against it. 

MASTRO, J.P., MILLER, AUSTIN and ROMAN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


