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2009-00876 DECISION & ORDER

Kazimiwrz Karwowski, appellant, v Wonder Works 
Construction, defendant third-party plaintiff-
respondent, City of New York, et al., defendants-
respondents; CIP Restoration, third-party defendant-
respondent.

(Index No. 6173/97)

                                                                                      

Krause & Associates, P.C. (Pollack, Pollack, Isaac & De Ciocco, New York, N.Y.
[Brian J. Isaac], of counsel), for appellant.

Malapero & Prisco, LLP, New York, N.Y. (Frank J. Lombardo of counsel), for
defendant third-party plaintiff-respondent.

Michael A. Cardozo, Corporation Counsel, New York, N.Y. (Francis F. Caputo and
Karen M. Griffin of counsel), for defendants-respondents.

Gregory J. Allen, New York, N.Y. (Maroney O’Connor, LLP [James P. O’Connor],
of counsel), for third-party defendant-respondent.

In a consolidated action to recover damages for personal injuries, etc., the plaintiff
appeals from an order of the Supreme Court, Kings County (Kurtz, J.), dated July 3, 2008, as
amended by an order dated September 17, 2008, which denied that branch of his motion which was
to vacate the dismissal of the action pursuant to CPLR 3404 and restore the action to the trial
calendar.
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ORDERED that the order dated July 3, 2008, as amended, is affirmed, with one bill
of costs to the respondents appearing separately and filing separate briefs.

The plaintiff failed to demonstrate a reasonable excuse for his failure to move to
restore until more than six years after the action had been marked off the trial calendar and dismissed
pursuant to CPLR 3404 (see Bornstein v Clearview Props., 68 AD3d 1033).  Further, in light of the
lapse of 11 years between the date of the subject accident and the date of the motion under review,
the defendant would be prejudiced if the action were restored  (see Leinas v Long Is. Jewish Med.
Ctr., 72 AD3d 905; Costigan v Bleifeld, 21 AD3d 871, 871-872; Collins v New York City Health &
Hosps. Corp., 266 AD2d 178; Carter v City of New York, 231 AD2d 485). Under these
circumstances, the Supreme Court properly exercised its discretion in denying that branch of the
plaintiffs’ motion which was to vacate the dismissal of the action pursuant to CPLR 3404 and restore
the action to the trial calendar (see Cobos v Phieffer, 8 AD3d 424).

COVELLO, J.P., DICKERSON, ENG and AUSTIN, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court


