
June 8, 2010 Page 1.
MATTER OF M. (ANONYMOUS), EMMA

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D27773
W/hu

          AD3d          Argued - April 15, 2010

REINALDO E. RIVERA, J.P. 
STEVEN W. FISHER
ANITA R. FLORIO
LEONARD B. AUSTIN, JJ.

                                                                                      

2009-05662 DECISION & ORDER

In the Matter of Emma M. (Anonymous), appellant.

(Docket No. A-28222-05)

                                                                                      

McDermott Will & Emery LLP, New York, N.Y. (Andrew B. Kratenstein of
counsel), for appellant.

Inanadoptionproceeding pursuant to Domestic Relations Law article 7, the petitioner
appeals froman order of the Family Court, Kings County (Lynch, J.H.O.), dated May6, 2009, which,
upon renewal and reargument, adhered to an original determination in an order dated February 25,
2009, denying her motion for the issuance of an order declaring that she is dependent on the Family
Court and making specific findings that she is unmarried and under 21 years of age, that reunification
with one or both of her biological parents is not viable due to parental abuse, neglect, or
abandonment, and that it would not be in her best interest to be returned to her previous country of
nationality or last habitual residence, so as to enable her to petition the United States Citizenship and
Immigration Services for special immigrant juvenile status pursuant to 8 USC § 1101(a)(27)(J).

ORDERED that the order dated May 6, 2009, is reversed, on the law and the facts,
without costs or disbursements, upon renewal and reargument, the determination in the order dated
February 25, 2009, denying her motion for the issuance of an order declaring that she is dependent
on the Family Court and making specific findings that she is unmarried and under 21 years of age, that
reunification with one or both of her biological parents is not viable due to parental abuse, neglect,
or abandonment, and that it would not be in her best interest to be returned to her previous country
of nationality or last habitual residence is vacated, the motion for that relief is granted, it is declared
that the petitioner is dependent on the Family Court, and it is found that the petitioner is unmarried
and under 21 years of age, that reunification with one or both of her biological parents is not viable
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due to parental neglect and abandonment and that it would not be in the petitioner’s best interest to
be returned to Granada, her previous country of nationality and last habitual residence.

Insofar as relevant here, a person may apply to the United States Citizenship and
Immigration Services for “special immigrant juvenile status” when (1) he or she is under the age of
21 years and is unmarried, (2) a juvenile court has declared that it is not viable that he or she be
reunited with one or both parents due to “abuse, neglect, abandonment, or a similar basis found under
State law,” and that it would not be in the applicant's best interest to be returned to his or her
previous country of nationality or country of last habitual residence, and (3) the applicant has been
legallycommitted to an individualappointed bya juvenile court (8 USC § 1101[a][27][J], as amended
by Pub. L. No. 110-457, 122 U.S. Stat. 5044]; see 8 CFR 204.11).

The petitioner, a native of Grenada, is unmarried, is under 21 years of age, and has
lived in the United States since 2003. Her mother has been deceased for many years.  Her father, who
continues to reside in Grenada, neglected and largely ignored her throughout her life.  Moreover, the
petitioner’s father consented to her adoption by the Brooklyn couple with whom she now lives.  In
2006, when the petitioner was 16 years old, the Family Court approved the adoption. In early 2009,
shortly after her 18th birthday, in the context of the adoption proceeding, the petitioner moved the
Family Court for the issuance of an order making the declaration and findings necessary to allow her
to apply for special immigrant juvenile status.  In an order dated February 25, 2009, the Family Court
denied the motion, and, in an order dated May 6, 2009, adhered to its original determination upon
renewaland reargument. We reverse the order dated May 6, 2009, and, upon renewaland reagument,
we grant the motion.

The record before the Family Court on the petitioner’s motion for leave to renew and
reargue established that she is unmarried and under 21 years of age, and by reason of her adoption,
had been legally committed by the Family Court to her adoptive parents, who were appointed by the
Family Court when it approved the adoption. Further, the record established that the petitioner’s
reunification with her parents was not viable in view of her biological mother’s death and her
biological father’s neglect and abandonment of her, culminating in his consent to her adoption.
Finally, the evidence established that it would not be in the petitioner’s best interest to be returned
to Grenada (cf. Matter of Antowa McD., 50 AD3d 507).

RIVERA, J.P., FISHER, FLORIO and AUSTIN, JJ., concur.
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James Edward Pelzer
  Clerk of the Court


