
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D28078
W/prt

          AD3d          Argued - June 15, 2010

WILLIAM F. MASTRO, J.P. 
ANITA R. FLORIO
ARIEL E. BELEN
CHERYL E. CHAMBERS, JJ.

                                                                                      

2009-07418 DECISION & ORDER

Luis Espada, appellant, v City of New York, et al.,
respondents.

(Index No. 38395/07)

                                                                                      

Alpert & Kaufman, LLP, New York, N.Y. (Morton Alpert of counsel), for appellant.

Robin, Harris, King, Fodera & Richman (Mauro Goldberg & Lilling LLP, Great
Neck, N.Y. [Caryn L. Lilling and Anthony F. DeStefano], of counsel), for
respondents.

In an action to recover damages for personal injuries, the plaintiff appeals, as limited
by his brief, from so much of an order of the Supreme Court, Kings County (Vaughan, J.), dated June
3, 2009, as granted that branch of the defendants’ motion which was for summary judgment
dismissing the causes of action to recover damages for violation of Labor Law § 200 and common-
law negligence.

ORDERED that the order is affirmed insofar as appealed from, with costs.

The defendants demonstrated their prima facie entitlement to judgment as a matter of
law by establishing that they relinquished control of the leased premises where the plaintiff was
allegedly injured, and that they were not obligated under the terms of the lease to maintain or repair
the premises leased by the plaintiff’s employer (see Stein v Harriet Mgt., LLC, 51 AD3d 1007;
Robinson v M. Parisi & Son Constr. Co., Inc., 51 AD3d 653).  Accordingly, to avoid summary
judgment in this dispute, the  plaintiff was obligated to raise a triable issue of fact as to whether the
defendants retained a right to reenter the leased premises and whether the alleged defect which caused
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his injury violated a specific statutory safety provision (see  Guzman v Haven Plaza Hous. Dev. Fund
Co., 69 NY2d 559, 566-567; Landy v 6902 13th Ave. Realty Corp., 70 AD3d 649, 650).  The
plaintiff failed to raise such a triable issue of fact (see Greco v Starbucks Coffee Co., 58 AD3d 681;
Stein v Harriet Mgt., LLC, 51 AD3d at 1008; O’Connell v L.B. Realty Co., 50 AD3d 752).
Accordingly, the Supreme Court properly granted that branch of the defendants’ motion which was
for summary judgment dismissing the causes of action to recover damages for violation of Labor Law
§ 200 and common-law negligence.

Contrary to the plaintiff’s contention, the defendants’ motion was not premature, as
the plaintiff failed to offer an evidentiary basis to suggest that discoverymay lead to relevant evidence
or that facts essential to opposing the motion were exclusively within the defendants’ knowledge and
control (see CPLR 3212[f]; Hill v Ackall, 71 AD3d 829; Kimyagarov v Nixon Taxi Corp., 45 AD3d
736, 737).

MASTRO, J.P., FLORIO, BELEN and CHAMBERS, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court
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