
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D28218
Y/hu

          AD3d          Argued - June 17, 2010

A. GAIL PRUDENTI, P.J. 
REINALDO E. RIVERA
FRED T. SANTUCCI
HOWARD MILLER, JJ.

                                                                                      

2009-06817 DECISION & ORDER

Nydia Valentin, plaintiff, v Mann & Just, LLP,
et al., defendants third-party plaintiffs-appellants;
Philadelphia Insurance Companies, third-party 
defendant-respondent.
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MichaelQuintana (Berson&Budashewitz, LLP, New York, N.Y. [JeffreyA. Berson]
of counsel), for defendants third-party plaintiffs-appellants.

Callan, Koster, Brady & Bernnan, LLP, New York, N.Y. (Michael P. Kandler of
counsel), for third-party defendant-respondent.

In an action to recover damages for legal malpractice, the defendants third-party
plaintiffs appeal, as limited by their brief, from so much an order of the Supreme Court, Kings County
(Partnow, J.), dated April 13, 2009, as, in effect, denied their motion for summary judgment declaring
that the third-party defendant has a duty to defend and indemnify them in the main action, and granted
that branch of the third-party defendant’s cross motion which was for summary judgment declaring
that it has no duty to defend and indemnify the defendants third-party plaintiffs in the main action.

ORDERED that the order is affirmed insofar as appealed from, with costs, the third-
party action is severed, and the matter is remitted to the Supreme Court, Kings County, for the entry
of a judgment declaring that the third-party defendant Philadelphia Insurance Companies is not
obligated to defend and indemnify the defendants third-party plaintiffs in the main action.

The defendants third-party plaintiffs (hereinafter the appellants), the insureds under
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a claims-made professional liability insurance policy issued by the third-party defendant Philadelphia
Insurance Companies (hereinafter PIC),  failed to make a prima facie showing that PIC is obligated
to defend and indemnify them in the main action (see generally Alvarez v Prospect Hosp., 68 NY2d
320).  On the other hand, in support of its cross motion, inter alia, for summary judgment declaring
that it has no such duty, PIC made a prima facie showing that no “claim,” as that term is defined in
the subject policy, was made against the appellants within the policy period, or the extended reporting
period (see Evanston Ins. Co. v GAB Bus. Servs., 132 AD2d 180, 185; see also Purcigliotti v Risk
Enter. Mgt. Ltd., 240 AD2d 205, 205).  Thus, the appellants are not entitled to coverage with respect
to the legal malpractice claim alleged in the main action.  In response to PIC’s prima facie showing,
the appellants failed to raise a triable issue of fact.

Accordingly, the Supreme Court properly granted that branch of PIC’s cross motion
which was for summary judgment declaring that  it has no duty to defend and indemnify the appellants
in the main action, and properly, in effect, denied the appellants’ motion for summary judgment
seeking the contrary declaration.

The appellants’ remaining contentions are without merit.

Since the appellants sought a declaratory judgment, the matter is remitted to the
Supreme Court, Kings County, for the entry of a judgment declaring that PIC is not obligated to
defend and indemnify the appellants in the main action (see Lanza v Wagner, 11 NY2d 317, appeal
dismissed 371 US 74, cert denied 371 US 901).

PRUDENTI, P.J., RIVERA, SANTUCCI and MILLER, JJ., concur.

ENTER: 

James Edward Pelzer
  Clerk of the Court
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