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2009-09808 DECISION & ORDER

In the Matter of Board of Managers of Copley Court 
Condominium, petitioner-respondent, v Town of 
Ossining, etc., et al., respondents, Briarcliff Manor
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Kuntz, Spagnuolo and Murphy, P.C., Bedford Village, N.Y. (Raymond G. Kuntz of
counsel), for appellant.

In six related tax certiorariproceedings for the tax years 2002 through 2007, Briarcliff
Manor Union Free School District appeals from an order of the Supreme Court, Westchester County
(LaCava, J.), entered September 10, 2009, which denied its motion to dismiss the proceedings on the
ground that the petitions were not served upon its Superintendent of Schools and granted the
petitioner’s cross motion for leave to serve the petitions upon the Superintendent of Schools of the
Briarcliff Manor Union Free School District nunc pro tunc.

ORDERED that the order is reversed, on the law, with costs to the appellant payable
by the petitioner-respondent, the appellant’s motion to dismiss the proceedings on the ground that
the petitions were not served upon its Superintendent of Schools is granted, and the petitioner’s cross
motion for leave to serve the petitions upon the Superintendent of Schools of the Briarcliff Manor
Union Free School District nunc pro tunc is denied.  

RPTL 708(3) provides, inpertinent part, that incertain tax certiorariproceedings such
as those proceedings at issue here, “one copy of the petition and notice shall be mailed . . . to the
superintendent of schools of any school district within which any part of the real property on which
the assessment to be reviewed is located.”  
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The petitioner owns certain realproperty (hereinafter the property) located within the
geographic boundaries of the Village of Briarcliff Manor, the Town of Ossining, and the Briarcliff
Manor Union Free School District (hereinafter the School District).  It commenced tax certiorari
proceedings pursuant to RPTL article 7 to review the real property tax assessments on the property
for the tax years 2002 through 2007.  However, it did not mail copies of the notices of petition and
petitions for those proceedings to the School District’s Superintendent of Schools (hereinafter the
Superintendent) as required by RPTL 708(3).  Instead, it mailed copies of the notices of petition and
petitions to the Superintendent of Schools of the Ossining School District, a neighboring school
district and a nonparty to these proceedings.

In April 2009 the School District intervened in these proceedings, and moved to
dismiss them on the ground that the petitions were not served upon the Superintendent.  The
petitioner cross-moved for leave to serve the petitions upon the Superintendent nunc pro tunc,
arguing that, in serving the superintendent of the wrong school district, it had made a “geographical
mistake” which had not prejudiced the School District.  The Supreme Court denied the School
District’s motion and granted the petitioner’s cross motion, concluding that the petitioner’s
“geographical error” constituted good cause excusing the failure to serve the Superintendent.  We
reverse.

“Failure to comply with the provisions of [RPTL 708(3)] shall result in the dismissal
of the petition, unless excused for good cause shown” (RPTL 708[3]; see Matter of Landesman v
Whitton, 46 AD3d 827, 828; Matter of Gatsby Indus. Real Estate, Inc. v Fox, 45 AD3d 1480, 1480-
1481; Matter of Orchard Hgts., Inc. v Yancy, 15 AD3d 854).  Where, as here, there is no service
pursuant to RPTL 708(3), the mere absence of prejudice cannot be considered good cause to excuse
the defect (see Matter of Landesman v Whitton, 46 AD3d at 828; Matter of MM1, LLC v LaVancher,
45 AD3d 1481, 1482; Matter of Gatsby Indus. Real Estate, Inc. v Fox, 45 AD3d at 1481; Matter of
Orchard Hgts., Inc. v Yancy, 15 AD3d at 854; Matter of Premier Self Stor. of Lancaster v Fusco,
12 AD3d 1135, 1136).  In addition, “[t]he mistake or omission of [the] petitioner’s attorney does not
constitute ‘good cause shown’ within the meaning of RPTL 708(3) to excuse [the] petitioner’s failure
to complywith that section” (Matter of First Source Fed. Credit Union v Stuhlman, 267 AD2d 1026,
1027; see Matter of MM1, LLC v LaVancher, 45 AD3d at 1482; Matter of Gatsby Indus. Real
Estate, Inc. v Fox, 45 AD3d at 1481; Matter of Clay Dome & Golf Ctr. v Board of Assessors of
Town of Clay, 300 AD2d 1092, 1092-1093).  Thus, the petitioner’s excuse for its failure to mail the
notices of petition and petitions for the tax certiorari proceedings for the tax years 2002 through 2007
to the Superintendent was not reasonable. 

RIVERA, J.P., COVELLO, SANTUCCI and SGROI, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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