Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D29151
C/hu
AD3d Argued - November 4, 2010
MARK C. DILLON, J.P.
FRED T. SANTUCCI
THOMAS A. DICKERSON
CHERYL E. CHAMBERS, JJ.
2009-05889 DECISION & ORDER

Madison Physical Therapy, P.C., respondent, v 3311
Shore Parkway Realty Corp., appellant, et al., defendant.

(Index No. 43168/01)

Tsyngauz & Associates, P.C., New York, N.Y. (Yevgeny Tsyngauz of counsel), for
appellant.

Sol Kodsi, New York, N.Y., for respondent.

In an action, inter alia, to recover damages for negligence and prima facie tort, the
defendant 3311 Shore Parkway Realty Corp. appeals, as limited by its brief, from so much of an order
of'the Supreme Court, Kings County (Knipel, J.), dated May 19, 2009, as denied those branches of
its motion which were to vacate, pursuant to CPLR 5015(a)(4), ajudgment of the same court (Kurtz,
J.H.O.), entered January 23, 2007, upon its default in answering the amended complaint or appearing
in the action, and to dismiss the amended complaint pursuant to CPLR 3211(a)(8), and granted the
plaintiff’s cross motion for leave to amend the caption, in effect, to correct a misnomer in all papers
filed in this action to properly name it as 3311 Shore Parkway Realty Corp., nunc pro tunc.

ORDERED that the order is affirmed insofar as appealed from, with costs.

The plaintiff was engaged in the business of providing physical therapy services at its
offices located at 3311 Shore Parkway in Brooklyn (hereinafter the subject premises). The subject
premises were owned by the defendant 3311 Shore Parkway Realty Corp. (hereinafter Shore
Parkway), which was sued herein as 3311 Shore Parkway Corp. The defendant H.P. Landmark
Realty, Ltd. (hereinafter Landmark), was the managing agent for the subject premises. In October
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2001 the plaintiff commenced this action against Landmark alleging, inter alia, faulty construction
work and oversight at the subject premises which adversely affected the plaintiff’s ability to engage
in its business. On January 23, 2003, without leave of court, the plaintiff joined Shore Parkway as
a defendant and served it with an amended summons and amended complaint pursuant to Business
Corporation Law § 306(b). Shore Parkway did not answer, appear, or move to dismiss the amended
complaint.

On January 23, 2007, a judgment was entered against Shore Parkway and, thereafter,
its bank was served with an information subpoena and a restraining notice freezing Shore Parkway’s
accounts. In January 2009, approximately six years after being served with process, Shore Parkway
moved by order to show cause, inter alia, to vacate the judgment and dismiss the amended complaint
on the ground of lack of jurisdiction. The plaintiff opposed the motion and cross-moved for leave
to amend the caption, in effect, to correct a misnomer in all papers filed in this action to properly
name Shore Parkway as 3311 Shore Parkway Realty Corp. The Supreme Court, among other
things, denied those branches of the motion which were to vacate the judgment and dismiss the
complaint and granted the cross motion. We affirm the order insofar as appealed from.

The Supreme Court properly determined that since the record was devoid of evidence
as to when Landmark’s answer was served, it could not conclude that the amended complaint was
filed untimely (see CPLR 1003).

In addition, the Supreme Court providently exercised its discretion in granting the
plaintiff’s cross motion for leave to amend the caption, in effect, to correct a misnomer in all papers
filed in this action to properly name Shore Parkway as 3311 Shore Parkway Realty Corp. nunc pro
tunc (see Aurora Loan Servs., LLC, v Thomas, 70 AD3d 986, 987).

The parties’ remaining contentions either are without merit or have been rendered
academic in light of our determination.

DILLON, J.P., SANTUCCI, DICKERSON and CHAMBERS, JJ., concur.

ENTER:

ffaﬂwG.Kw%

Matthew G. Kiernan
Clerk of the Court
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