
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D29181
Y/hu

          AD3d          Submitted - November 5, 2010

WILLIAM F. MASTRO, J.P. 
JOSEPH COVELLO
DANIEL D. ANGIOLILLO
PLUMMER E. LOTT, JJ.

                                                                                      

2010-01191 DECISION & ORDER

In the Matter of Pedro Collazo, appellant, v Jessica 
Reed Collazo, respondent.

(Docket No. V-8591-09)

                                                                                      

Robert C. Mitchell, Riverhead, N.Y. (Jorge L. Rosario of counsel), for appellant.

In a custody and visitation proceeding pursuant to Family Court Act article 6, the
father appeals from an order of the Family Court, Suffolk County (Freundlich, J.), dated January 8,
2010, which, without a hearing, in effect, dismissed his petition to modify a prior order of visitation.

ORDERED that the order is affirmed, without costs or disbursements.

In order to modify an order of visitation, there must be a material change of
circumstances (see Matter of Rodriguez v Hangartner, 59 AD3d 630; Matter of Gold v Gold, 53
AD3d 485, 488; Matter of Steinharter v Steinharter, 11 AD3d 471).  “In general, an evidentiary
hearing is necessary regarding a modification of visitation” (Matter of Perez v Sepulveda, 51 AD3d
673).  However, one who seeks a change in visitation is not automatically entitled to a hearing, but
must make an evidentiary showing sufficient to warrant a hearing (see Matter of Reilly v Reilly, 64
AD3d 660; Matter of Rodriguez v Hangartner, 59 AD3d at 630; Matter of Walberg v Rudden, 14
AD3d 572; Matter of Brocher v Brocher, 213 AD2d 544).

Here, the father failed to allege a material change in circumstances between the time
the order of visitation was issued and the filing of his petition.  Accordingly, the Family Court
properly, in effect, dismissed the petition without a hearing (see Matter of Reilly v Reilly, 64 AD3d
660; Matter of Rodriguez v Hangartner, 59 AD3d at 630; Matter of Dann v Dann, 51 AD3d 1345;
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Matter of Walberg v Rudden, 14 AD3d 572; Smoczkiewicz v Smoczkiewicz, 2 AD3d 705, 706; Matter
of Cooke v Miller, 300 AD2d 959; Matter of Brocher v Brocher, 213 AD2d 544).

MASTRO, J.P., COVELLO, ANGIOLILLO and LOTT, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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