Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D29331
O/hu
AD3d Argued - November 19, 2010
WILLIAM F. MASTRO, J.P.
ANITA R. FLORIO
JOHN M. LEVENTHAL
SANDRA L. SGROI, JJ.
2008-05711 DECISION & ORDER

The People, etc., respondent,
v Jose Borrero, appellant.

(Ind. No. 7293/06)

Friedman Kaplan Seiler & Adelman, LLP, New York, N.Y. (Mary E. Mulligan, Philip
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Rosenblum Nemec, and Olga Lysenko of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Kings County
(Parker, J.), rendered May 29, 2008, convicting him of criminal possession of a weapon in the second
degree, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

Testimony elicited at trial regarding street gangs and the defendant’s alleged affiliation
with the “Bloods” gang was relevant to motive and intent, and explained the relationships between
the parties (see People v Jordan, 74 AD3d 986; People v Ramirez, 23 AD3d 500, 501; People v
Newby, 291 AD2d 460; People v Herrera, 287 AD2d 579). Thus, the Supreme Court providently
exercised its discretion in admitting such evidence, since its probative value outweighed any prejudice
to the defendant (see People v Jordan, 74 AD3d at 986; People v Flores, 46 AD3d 570, 571; People
v Newby, 291 AD2d at 460). Moreover, the Supreme Court alleviated any prejudice to the defendant
by providing appropriate limiting instructions (see People v Ramirez, 23 AD3d at 501; People v
Newby, 291 AD2d at 460).
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Under the circumstances, any error in admitting opinion testimony from lay witnesses
was harmless, as there was overwhelming evidence of the defendant’s guilt and no significant
probability that the error contributed to his conviction (see People v Crimmins, 36 NY2d 230).

The defendant’s challenge to a portion of the testimony of the sister of one of the
victims on hearsay grounds is unpreserved for appellate review (see CPL 470.05[2]; People v
Gonzalez, 55 NY2d 720, 722, cert denied 456 US 1010). In any event, any error in admitting the
challenged testimony was harmless, as there was overwhelming evidence of the defendant’s guilt and
no reasonable possibility that the alleged error might have contributed to the defendant’s conviction
(see People v Crimmins, 36 NY2d 230).

Contrary to the defendant’s contention, the People demonstrated “that the witness’
whereabouts are unknown and that diligent efforts to locate him have been unsuccessful” (People v
Gonzalez, 68 NY2d 424, 428). Accordingly, the Supreme Court properly refused to give a missing
witness charge “for the inference that the witness has not been called because of his anticipated
unfavorable testimony has been negated” (People v Gonzalez, 68 NY2d at 428).

MASTRO, J.P., FLORIO, LEVENTHAL and SGROI, JJ., concur.

ENTER:

ffaﬂwG.Kw%

Matthew G. Kiernan
Clerk of the Court
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