
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D28390
C/prt

          AD3d          Submitted - September 8, 2010

REINALDO E. RIVERA, J.P. 
JOSEPH COVELLO
RANDALL T. ENG
JOHN M. LEVENTHAL
LEONARD B. AUSTIN, JJ.

                                                                                      

2009-05339 DECISION & ORDER

Von Walker, etc., et al., appellants, v City of New
York, defendant, Board of Education of City of
New York, et al., respondents.

(Index No. 27831/91)

                                                                                      

The Berkman Law Office, LLC, Brooklyn, N.Y. (Robert J. Tolchin and Eileen Kaplan
of counsel), for appellants.

Penino & Moynihan, LLP, White Plains, N.Y. (Patrick J. Moynihan and Vinai C.
Vinlander of counsel), for respondent Board of Education of City of New York.

Barry, McTiernan & Moore, New York, N.Y. (Laurel A. Wedinger of counsel), for
respondent Amboy Atlantic Express Co.

In an action, inter alia, to recover damages for negligent hiring, etc., the plaintiffs
appeal from an order of the Supreme Court, Kings County (Ruchelsman, J.), dated March 3, 2009,
which denied their motion to vacate the dismissal of the action, to restore the action to active status,
and to extend the time to file a note of issue.

ORDERED that the order is affirmed, with one bill of costs.

Contrary to the plaintiffs’ contentions, the Supreme Court providently exercised its
discretion in denying their motion, inter alia, to vacate the dismissal of the action pursuant to CPLR
3216 on January 31, 2006, after the service by the defendants upon the plaintiffs in March 2005 of
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separate 90-day notices to resume prosecution, one of which was filed with the Supreme Court.  

Pursuant to CPLR 3216(e), the Supreme Court, on its own initiative, following the
service of a 90-day notice to resume prosecution, can dismiss an action unless the party upon whom
the resumption of prosecution was demanded shows a justifiable excuse for the delay and “a good
and meritorious cause of action.”  Here, the record establishes that the Supreme Court dismissed the
action pursuant to CPLR 3216(e) on its own initiative following service of the 90-day notices. 

Since the plaintiffs failed to timely file a note of issue, or move to vacate the notice
or to extend the 90-day period in response to the notices, it was incumbent upon them to establish
both a reasonable excuse for their delay in responding to the notices and that they had a potentially
meritorious cause of action (see CPLR 3216[e]; M.V.B. Collision, Inc. v Berman, 86 AD3d 534;
Sanders v New York City Hous. Auth., 85 AD3d 1005; Fenner v County of Nassau, 80 AD3d 555,
556; Michaels v Sunrise Bldg. &Remodeling, Inc., 65 AD3d 1021).  As the plaintiffs did not provide
any excuse to explain their failure to act upon being served with the 90-day notices in March 2005,
the Supreme Court properly denied the plaintiffs’ motion to vacate the dismissal of the action on that
basis, to restore the action to active status, and to extend the time to file a note of issue.

RIVERA, J.P., COVELLO, ENG, LEVENTHAL and AUSTIN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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