
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D29754
C/hu

          AD3d          Submitted - December 13, 2010

PETER B. SKELOS, J.P. 
THOMAS A. DICKERSON
ARIEL E. BELEN
PLUMMER E. LOTT, JJ.

                                                                                      

2010-04185 DECISION & ORDER
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Davena Services, Inc., doing business as Davena 
Office Environments, appellant (and a third-party 
action).
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Tromello, McDonnell & Kehoe, Melville, N.Y. (Kevin P. Slattery of counsel), for
appellant.

Tinari, O’Connell, Osborn & Kaufman, LLP, Central Islip, N.Y. (Frank A. Tinari of
counsel), for respondent.

In an action to recover damages for personal injuries, the defendant Davena Services,
Inc., doing business as Davena Office Environments, appeals from an order of the Supreme Court,
Suffolk County (M. Cohen, J.), dated March 30, 2010, which denied its motion for summary
judgment dismissing the complaint insofar as asserted against it.

ORDERED that the order is affirmed, with costs.

The plaintiff allegedly was injured when she stepped on a masonite board on the lower
lobby floor of the office building in which she worked.  The board allegedly shifted when the plaintiff
stepped on it, causing her to fall.  The board was one of several boards that the defendant Davena
Services, Inc., doing business as Davena Office Environments (hereinafter Davena), had placed on
the floor to protect the floor as it delivered office furniture to one of the tenants of the building. 
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According to the owner of Davena, the boards were supposed to be taped together so that they did
not shift.  The plaintiff alleged that none of the boards on the subject floor were taped together. 
Davena moved for summary judgment, contending, inter alia, that the condition of the board on the
floor was open and obvious and not inherently dangerous.  The motion was denied, and we affirm.

The Supreme Court properly denied Davena’s motion for summary judgment
dismissing the complaint insofar as asserted against it since it failed to meet its initial burden as the
movant (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851).  The issue of whether a
dangerous condition is open and obvious is fact specific, and thus usually a question for the jury (see
Ruiz v Hart Elm Corp., 44 AD3d 842). Whether an asserted hazard is open and obvious cannot be
divorced from the surrounding circumstances.  A condition that is ordinarily apparent to a person
making reasonable use of his or her senses may be rendered a trap for the unwary where the condition
is obscured or the plaintiff is distracted (see Shah v Mercy Med. Ctr., 71 AD3d 1120; Gradwohl v
Stop & Shop Supermarket Co., LLC, 70 AD3d 634; Mazzarelli v 54 Plus Realty Corp., 54 AD3d
1008, 1009; Mauriello v Port Auth. of N.Y. & N.J., 8 AD3d 200).  Davena failed to establish, prima
facie, that the manner in which it allegedly placed the boards on the floor was not hazardous (see
generally Gradwohl v Stop & Shop Supermarket Co., LLC, 70 AD3d 634; Ashton v Bobruitsky, 214
AD2d 630).  The fact that the presence of the unsecured board was open and obvious merely raised
a triable issue of fact as to the plaintiff’s comparative negligence, if any (see Cupo v Karfunkel, 1
AD3d 48).

SKELOS, J.P., DICKERSON, BELEN and LOTT, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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