Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D29949
Y/kmb
AD3d Submitted - January 19, 2011
PETER B. SKELOS, J.P.
JOSEPH COVELLO
RANDALL T. ENG
CHERYL E. CHAMBERS
SANDRA L. SGROI, JJ.
2009-08695 DECISION & ORDER

The People, etc., respondent,
v Michael Walker, appellant.

(Ind. No. 01-00489)

John F. McGlynn, Rockville Centre, N.Y., for appellant.

Francis D. Phillips II, District Attorney, Goshen, N.Y. (Lauren E. Grasso and Andrew
R. Kass of counsel), for respondent.

Appeal by the defendant from a resentence of the County Court, Orange County
(Berry, J.), imposed September 30, 2008, which, upon his conviction of robbery in the first degree,
upon his plea of guilty, imposed a period of postrelease supervision of one and one half years in
addition to the determinate term of imprisonment previously imposed on February 5, 2002.

ORDERED that the resentence is reversed, on the law, the period of postrelease
supervision is vacated, and the original sentence imposed on February 5, 2002, is reinstated.

As held by the Court of Appeals in People v Williams (14 NY3d 198, 217, cert denied

uUsS , 131 S Ct 125), “the Double Jeopardy Clause prohibits a court from resentencing

the defendant to the mandatory term of [postrelease supervision] after the defendant [as here] has
served the determinate term of imprisonment and has been released from confinement” (People v
Marquez, 73 AD3d 1212, 1212; see People v Moses, 77 AD3d 770; People v Loving, 76 AD3d
1032). The People correctly concede that the term of postrelease supervision challenged on this
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appeal must be vacated. Accordingly, we reverse the resentence, vacate the term of postrelease
supervision, and reinstate the original sentence imposed on February 5, 2002.

SKELOS, J.P., COVELLO, ENG, CHAMBERS and SGROL, JJ., concur.
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