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2008-08856 DECISION & ORDER

The People, etc., respondent, 
v Ganielle Williams, appellant.

(Ind. No. 7165/07)
                                                                                 

Steven Banks, New York, N.Y. (Denise Fabiano and Akin Gump Strauss Hauer &
Feld LLP [John W. Berry, Jason W. Sunshine, and Christopher L. Boyd], of counsel),
for appellant.

Charles J. Hynes, District Attorney, Brooklyn, N.Y. (Leonard Joblove, Sholom J.
Twersky, and Davis Polk & Wardwell LLP [Dominick Barbieri and Christine Olson],
of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Kings County
(Carroll, J.), rendered September 10, 2008, convicting her of robbery in the first degree, upon a jury
verdict, and sentencing her to a determinate term of nine years of imprisonment followed by a period
of five years of postrelease supervision.

ORDERED that the judgment is modified, as a matter of discretion in the interest of
justice, by reducing the sentence of imprisonment for robbery in the first degree from a term of
imprisonment of nine years to six years, to be followed by a period of five years of postrelease
supervision; as so modified, the judgment is affirmed.

Contraryto the defendant’s contentions, her claimregarding repugnancyof the verdict
was waived, since her trial counsel consented not to have the matter resubmitted to the jury. 
Accordingly, the defendant “allowed the court to foreclose any possibility of remedying the claimed
repugnancy and thus waived [her] right to assert the claim on appeal” (People v Maldonado, 11
AD3d 114, 117; see People v Cervantes, 242 AD2d 730, 731).  
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Furthermore, upon our independent review of the weight of the evidence pursuant to
CPL 470.15(5), we are satisfied that the verdict of guilt was not against the weight of the evidence
(see People v Romero, 7 NY3d 633).

The defendant further contends that the Supreme Court should have struck all of the
complainant’s testimony identifying the defendant as the assailant when the People elicited the
complainant’s unnoticed testimony that he identified the defendant a second time, after having
identified her to police minutes earlier during a showup identification procedure (see CPL 710.30),
instead of striking only the unnoticed identification testimony.  However, the contention is
unpreserved for appellate review since the defendant did not raise that specific argument at trial (see
CPL 470.05[2]; People v Campbell, 187 AD2d 442, 442-443).  In any event, the record reflects that
notice pursuant to CPL 710.30 was not required with respect to the complainant’s second
identification of the defendant because that identification occurred by “mere happenstance and not
the result of a prearranged police identification procedure” (People v Overton, 192 AD2d 624, 624).
      

Under the circumstances of this case, the sentence imposed was excessive to the extent
indicated herein (see People v Suitte, 90 AD2d 80).

MASTRO, J.P., RIVERA, AUSTIN and ROMAN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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