
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D30029
Y/prt

          AD3d          Submitted - January 20, 2011

A. GAIL PRUDENTI, P.J. 
REINALDO E. RIVERA
PLUMMER E. LOTT
ROBERT J. MILLER, JJ.

                                                                                 

2010-01628 DECISION & ORDER

The People, etc., appellant, 
v Donald Carrington, respondent.

(Ind. No. 09-00704)

                                                                                 

Francis D. Phillips II, District Attorney, Goshen, N.Y. (Andrew R. Kass of counsel),
for appellant.

Thomas T. Keating, White Plains, N.Y. (Joseph M. Angiolillo of counsel), for
respondent.

Appeal by the People from so much of an order of the County Court, Orange County
(Freehill, J.), dated January 27, 2010, as granted that branch of the defendant’s omnibus motion
which was to dismiss count one of the indictment, charging escape in the second degree.

ORDERED that the order is affirmed insofar as appealed from.

The County Court properly granted that branch of the defendant’s omnibus motion
which was to dismiss count one of the indictment, charging the defendant with escape in the second
degree under Penal Law § 205.10(1). The People failed to present to the grand jury legally sufficient
evidence (see Criminal Procedure Law § 190.65[1]) that the defendant escaped from a “[d]etention
[f]acility” within the meaning of Penal Law § 205.00(1) (see Matter of Dylan C., 69 AD3d 127, lv
granted 14 NY3d 710; People ex rel. Powell v Warden of Kings County Hosp., 73 AD2d 654, 655;
People v Tosca, 28 Misc 3d 465, 467-468; cf. People v Carroll, 158 AD2d 704).
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The defendant’s remaining contention is not properlybefore this Court on this appeal.

PRUDENTI, P.J., RIVERA, LOTT and MILLER, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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