
Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D30041
O/kmb

          AD3d          Submitted - January 18, 2011

WILLIAM F. MASTRO, J.P. 
MARK C. DILLON
RANDALL T. ENG
SANDRA L. SGROI, JJ.

                                                                                      

2010-03988 DECISION & ORDER

In the Matter of Mark J. Tanenbaum, appellant, 
v Andrea Caputo, respondent.

(Docket No. V-14615-09)

                                                                                      

Daniel D. Molinoff, Larchmont, N.Y., for appellant.

Andrea Caputo, Bronxville, N.Y., respondent pro se.

In a proceeding pursuant to Family Court Act article 6, the father appeals, as limited
by his brief, from so much of an order of the Family Court, Westchester County (Malone, J.), dated
April 6, 2010, as denied his motion for an award of an attorney’s fee in the sum of $11,106.90.

ORDERED that the order is affirmed insofar as appealed from, with costs. 

“Where the parties have agreed to provisions in a settlement agreement which govern
the award of attorney’s fees, the agreement’s provisions, rather than statutory provisions, control”
(Matter of Berns v Halberstam, 46 AD3d 808, 809; see Arato v Arato, 15 AD3d 511, 512).  In this
case, the parties’ March 2006 settlement agreement, which was incorporated but not merged in their
judgment of divorce, contained a provision governing the award of an attorney’s fee.  The provision
expressly provides that it applies where “either party is forced to seek aid of counsel in enforcing any
rights pursuant to this Agreement.”  Some of the relief sought by the father in this proceeding is
unrelated to the enforcement of the settlement agreement, and thus, the attorney’s fee provision is
not applicable to those matters.  To the extent the father sought to enforce the settlement agreement,
the record does not support his contention that he was “forced to seek the aid of counsel” in this
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regard.  Thus, the Supreme Court properly denied the father’s motion for an attorney’s fee award.

MASTRO, J.P., DILLON, ENG and SGROI, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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