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2010-01518 DECISION & ORDER

Angel Luis Vale, plaintiff, v 221 Thompson, LLC, et al., 
defendants third-party plaintiffs-respondents, et al., 
defendants; Elrac, Inc., etc., third-party defendant-appellant.

(Index No. 29361/06)

                                                                                      

Brand, Glick & Brand, P.C., Garden City, N.Y. (Edward J. Savidge of counsel), for
third-party defendant-appellant.

Greater New York Mutual Insurance Company, New York, N.Y. (Thomas D.
Hughes, Richard C. Rubinstein, and David D. Hess of counsel), for defendants third-
party plaintiffs-respondents.

In an action to recover damages for personal injuries, the third-party defendant
appeals, as limited by its brief, from so much of an order of the Supreme Court, Kings County
(Schmidt, J.), dated October 26, 2009, as denied its motion for summary judgment dismissing the
third-party complaint.

ORDERED that the order is affirmed insofar as appealed from, with costs.

On July 12, 2005, the plaintiff, who worked for the third-party defendant, Elrac, Inc.
(hereinafter Elrac), allegedlywas injured when he felldown a stairwell located on the premises owned
and operated by 221 Thompson, LLC, and its corporate affiliates (hereinafter collectively the
Thompson defendants).  Certain areas of the premises were leased by the Thompson defendants to
Elrac.  The plaintiff commenced an action against, among others, the Thompson defendants, alleging,
among other things, negligent maintenance of the stairwell where he fell.  The Thompson defendants
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answered and subsequently commenced a third-party action against Elrac, inter alia, for contribution
and indemnification.  Elrac moved for summary judgment dismissing the third-party complaint and,
in the order appealed from, the Supreme Court, among other things, denied its motion.  We affirm
the order insofar as appealed from.

“As a general rule, liability for a dangerous condition on property is predicated upon
ownership, occupancy, control, or special use of the property” (Millman v Citibank, 216 AD2d 278,
278).  Here, the lease between Elrac and the Thompson defendants obligated Elrac to “keep the
building and other improvements on the Premises in good order, condition and repair.” However,
the subject lease is ambiguous as to whether the demised premises included the stairwell where the
plaintiff fell.  “When the language of a contract is ambiguous, its construction presents a question of
fact that may not be resolved by the court on a motion for summary judgment” (Shadlich v Rongrant
Assoc., LLC, 66 AD3d 759, 760; see Amusement Bus. Underwriters v American Intl. Group, 66
NY2d 878, 880-881; County of Orange v Carrier Corp., 57 AD3d 601, 602; DePasquale v Daniel
Realty Assoc., 304 AD2d 613, 613).  

Elrac’s remaining contentions are without merit.  Accordingly, the Supreme Court
properly denied Elrac’s motion for summary judgment dismissing the third-party complaint, as Elrac
failed to make a prima facie showing of entitlement to judgment as a matter of law (see Alvarez v
Prospect Hosp., 68 NY2d 320, 324). 

ANGIOLILLO, J.P., FLORIO, BELEN and AUSTIN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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