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Greshin Ziegler &Amicizia, P.C., Smithtown, N.Y. (Vincent M. Amicizia of counsel),
for appellants-respondents Robert Giordano and Giordano Contracting, Inc.

AdamA. Minella, P.C., Smithtown, N.Y., for appellants-respondents Dominick Cervi
and Dominick Cervi, Inc.

Anthony Viola, Flower Hill, N.Y., for respondent-appellant Jane Viola, and
respondent-appellant pro se.

In an action, inter alia, to recover damages for breach of contract, the defendants
Robert Giordano and Giordano Contracting, Inc., appeal, as limited by their brief, from stated
portions of an order of the Supreme Court, Nassau County (Bucaria, J.), dated August 20, 2009,
which, among other things, denied those branches of their cross motion which were pursuant to
CPLR 3211(a)(7) to dismiss the sixth, seventh, and ninth causes of action insofar as asserted against
them, or for summary judgment dismissing those causes of action insofar as asserted against them,
the defendants Dominick Cervi and Dominick Cervi, Inc., separately appeal, as limited by their brief,
from stated portions of the same order which, inter alia, denied that branch of their cross motion
which was pursuant to CPLR 3211(a)(7) to dismiss the fifth cause of action, or for summary
judgment dismissing that cause of action, and the plaintiffs cross-appeal, as limited by their brief, from
stated portions of the same order which, inter alia, granted that branch of the cross motion of the
defendants Dominick Cervi and Dominick Cervi, Inc., which was pursuant to CPLR 3211(a)(7) to
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dismiss the eighth cause of action insofar as asserted against those defendants.

ORDERED that the order is modified, on the law, (1) bydeleting the provision thereof
denying that branch of the cross motion of the defendants Robert Giordano and Giordano
Contracting, Inc., which was pursuant to CPLR 3211(a)(7) to dismiss the ninth cause of action
insofar as asserted against them and substituting therefor a provision granting that branch of the cross
motion, (2) by deleting the provision thereof denying those branches of the cross motion of the
defendants Robert Giordano and Giordano Contracting, Inc., which were for summary judgment
dismissing the sixth and seventh causes of action insofar as asserted against them and substituting
therefor a provision granting those branches of the cross motion, (3) by deleting the provision thereof
denying that branch of the cross motion of the defendants Dominick Cervi and Dominick Cervi, Inc.,
which was pursuant to CPLR 3211(a)(7) to dismiss the fifth cause of action and substituting therefor
a provision granting that branch of the cross motion, and (4) by deleting the provision thereof
granting that branch of the cross motion of the defendants Dominick Cervi and Dominick Cervi, Inc.,
which was pursuant to CPLR 3211(a)(7) to dismiss the eighth cause of action insofar as asserted
against the defendant Dominick Cervi and substituting therefor a provision denying that branch of the
cross motion; as so modified, the order is affirmed insofar as appealed and cross-appealed from,
without costs and disbursements.

Affording the complaint a liberal construction, accepting all facts as alleged in the
complaint to be true, and according the plaintiffs the benefit of every possible inference, as we must
on a motion to dismiss pursuant to CPLR 3211(a)(7) for failure to state a cause of action (see Leon
v Martinez, 84 NY2d 83, 87), we find that the eighth cause of action sufficiently pleaded a cause of
action alleging unjust enrichment against the defendant Dominick Cervi and should not have been
dismissed insofar as asserted against him (see Gateway I Group, Inc. v Park Ave. Physicians, P.C.,
62 AD3d 141, 149; Schwartz v Schwartz, 55 AD3d 897, 898).

The complaint fails to state a cause of action against the defendants Dominick Cervi
and Dominick Cervi, Inc., based on a violation of General Business Law § 772.  Accordingly, the fifth
cause of action should have been dismissed.

The complaint also fails to state a cause of action to impose a constructive trust on
certain real property as against the defendants Robert Giordano and Giordano Contracting, Inc.
(hereinafter together the Giordano defendants) (see Schwartz v Schwartz, 36 AD3d 604; Doxey v
Glen Cove Community Dev. Agency, 28 AD3d 511, 512).  Accordingly, the ninth cause of action
should have been dismissed insofar as asserted against the Giordano defendants.

In support of that branch of their cross motion which was for summary judgment
dismissing the sixth and seventh causes of action insofar as asserted against them, the Giordano
defendants established their prima facie entitlement to judgment as a matter of law.  Both causes of
action were premised on alleged violations of Lien Law article 3-A, which “creates ‘trust funds out
of certain construction payments or funds to assure payment of subcontractors, suppliers, architects,
engineers, laborers, as well as specified taxes and expenses of construction’” (Aspro Mech. Contr.
v Fleet Bank, 1 NY3d 324, 328, quoting Caristo Constr. Corp. v Diners Fin. Corp., 21 NY2d 507,
512; see Lien Law §§ 70, 71).  The Giordano defendants established, prima facie, that all Lien Law
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article 3-A trust funds they received in connection with the project at issue here were paid out for
purposes of the plaintiffs’ home improvements.  Therefore, the Giordano defendants established,
prima facie, that any trust interest the plaintiffs had in these funds created by operation of Lien Law
article 3-A (see Lien Law § 70[1]) was terminated upon proper payment of the funds for purposes
of the home improvement project (see Lien Law § 71-a[4][d][i]), and that there was no diversion of
trust funds (see Lien Law § 72[1]).  In opposition, the plaintiffs failed to raise a triable issue of fact. 
Accordingly, the Supreme Court erred in denying those branches of the Giordano defendants’ motion
which were for summary judgment dismissing the sixth and seventh causes of action insofar as
asserted against them.

The parties’ remaining contentions are without merit.

SKELOS, J.P., DICKERSON, BELEN and LOTT, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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