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Appeal by the defendant from an order of the County Court, Suffolk County (Kahn,
J.), dated February 5, 2010, which, after a hearing, designated him as a level two sex offender
pursuant to Correction Law article 6-C. 

ORDERED that the order is affirmed, without costs or disbursements.

After a hearing pursuant to the Sex Offender Registration Act to determine the
defendant’s risk level (see Correction Law § 168-a et seq.), the County Court properly assessed the
defendant 20 points under risk factor 6 based on the complainant’s grand jury testimony that she was
sleeping at the beginning of the incident and was thus “physicallyhelpless” (Sex Offender Registration
Act: Risk Assessment Guidelines and Commentary, at 11 [2006 ed.]; see Penal Law § 130.00[7];
People v Caban, 61 AD3d 834, 835).  Moreover, contrary to the defendant’s contention, the
imposition of 20 points under risk factor 6 based on the complainant’s physical helplessness and the
imposition of 10 points under risk factor 1 based on the defendant’s use of forcible compulsion during
the incident did not constitute double-counting.  The complainant stated that the defendant continued
to force himself upon her after she had awakened, and the two factors represent “cumulative, not
duplicative, predictors of re-offense” (People v Pietarniello, 53 AD3d 475, 476; see Sex Offender
Registration Act: Risk Assessment Guidelines and Commentary, at 7, 11 [2006 ed.]).
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We agree with the defendant that it was improper for the County Court to assess 15
points under risk factor 11 for a history of drug or alcohol abuse.  The defendant was provided with
no notice prior to the hearing that the County Court was considering assessing points under this
factor, and he had no meaningful opportunity to contest the imposition of points under this factor (see
People v Gardner, 59 AD3d 604, 605; People v Ferguson, 53 AD3d 571, 572).  Nevertheless,
deducting these 15 points from the total points assessed against the defendant does not alter his
presumptive risk level (see People v Mabee, 69 AD3d 820; People v Mercado, 55 AD3d 583). 

Accordingly, the County Court properly designated the defendant a level two sex
offender.

COVELLO, J.P., CHAMBERS, LOTT and COHEN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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