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2010-00231 DECISION & ORDER

Djeljos Sinistaj, etc., et al., appellants, v 
Michael E. Maier, respondent,
(Action No. 1)

Djeljos Sinistaj, etc., et al., appellants, v 
Michael E. Maier, et al., respondents,
(Action No. 2)

(Index Nos. 3066/08, 9195/08)
                                                                                      

Goldstein & Metzger, LLP, Poughkeepsie, N.Y. (Paul J. Goldstein of counsel), for
appellants.

Lester Schwab Katz & Dwyer, LLP, New York, N.Y. (Harry Steinberg of counsel),
for respondents Getty Properties Corp. and Getty Petroleum Marketing, Inc.

MacCartney, MacCartney, Kerrigan & MacCartney, Nyack, N.Y. (Harold Y.
MacCartney, Jr., of counsel), for respondent M&T Mini Mart Corp.

In two related actions to recover damages for personal injuries, etc., the plaintiffs in
both actions appeal from so much of an order of the Supreme Court, Dutchess County (Brands, J.),
dated November 10, 2009, as denied that branch of their motion which was for leave to amend the
complaint in Action No. 2 to add M&T Mini Mart Corp. as a defendant, granted that branch of the
cross motion of M&T Mini Mart Corp. which was to dismiss the amended complaint in Action No.
2 insofar as asserted against it, and granted that branch of the cross motion of the defendants Getty
Properties Corp., and GettyPetroleum Marketing, Inc., which was for summary judgment dismissing
the complaint in Action No. 2 insofar as asserted against them.

ORDERED that the order is affirmed insofar as appealed from, with one bill of costs
payable to the respondents appearing separately and filing separate briefs.
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The plaintiffs allege that they were sitting in their vehicle which was parked at a gas
station owned by Getty Properties Corp. and Getty Petroleum Marketing, Inc. (hereinafter together
Getty), and leased to M&T Mini Mart Corp. (hereinafter M&T), when Michael Maier lost control
of his vehicle, left the roadway, entered the gas station, and struck their vehicle.  The plaintiffs
commenced Action No. 1 against Maier.  On December 9, 2008, the plaintiffs commenced Action
No. 2 against Getty and another entity, which the plaintiffs erroneously assumed was the lessee of the
premises. In March 2009 the plaintiffs filed a supplemental summons and an amended complaint
under the index number for Action No. 2, without leave of court, naming as defendants Maier, Getty,
and M&T.

In July 2009 the plaintiffs moved, inter alia, for leave to amend the complaint to add
M&T as a defendant in Action No. 2.  M&T cross-moved, among other things, to dismiss the
complaint insofar as asserted against it.  Getty cross-moved, inter alia, for summary judgment
dismissing the complaint in Action No. 2 insofar as asserted against it.  The Supreme Court, among
other things, denied that branch of the plaintiffs’ motion which was for leave to amend the complaint
to add M&T as a defendant, granted that branch of M&T’s cross motion which was to dismiss the
amended complaint insofar as asserted against it, and granted that branch of Getty’s cross motion
which was for summary judgment dismissing the complaint insofar as asserted against it.  The
plaintiffs appeal.

Motions for leave to amend pleadings should be freely granted, absent prejudice or
surprise directly resulting fromthe delay in seeking leave, unless the proposed amendment is palpably
insufficient or patently devoid of merit (see CPLR 3025[b]; Feldman v Finkelstein & Partners, LLP,
76 AD3d 703; Tyson v Tower Ins. Co. of N.Y., 68 AD3d 977).  The Supreme Court properly denied
that branch of the plaintiffs’ motion which was for leave to amend the complaint in Action No. 2 to
add M&T as a defendant, as the proposed amendment was patently devoid of merit. 

The Supreme Court properly granted that branch of Getty’s cross motion which was
for summary judgment dismissing the complaint insofar as asserted against it since Maier’s alleged
negligent operation of his vehicle was an unforeseeable act breaking the chain of causation between
Getty’s alleged negligence and the plaintiffs’ injuries (see Chowes v Aslam, 58 AD3d 790; Rodriguez
v Guiterrez, 217 AD2d 692; Abazis v Parks, 189 AD2d 739; Rivera v Goldstein, 152 AD2d 556).
In opposition to the motion, the plaintiffs failed to submit evidence sufficient to raise a triable issue
of fact (see Alvarez v Prospect Hosp., 68 NY2d 320).

ANGIOLILLO, J.P., FLORIO, BELEN and AUSTIN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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