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Baker, McEvoy, Morrissey & Moskovits, P.C., New York, N.Y. (Stacy R. Seldin of
counsel), for appellants.

Bornstein & Emanuel, P.C. (James M. Sheridan, Jr., Garden City, N.Y. of counsel),
for respondent.

In an action to recover damages for personal injuries, the defendants Righton Limo,
Inc., and Angel Miguel Pacheco appeal, as limited by their brief, from so much of an order of the
Supreme Court, Kings County (Schack, J.), dated April 16, 2010, as denied their motion for summary
judgment dismissing the complaint insofar as asserted against them on the ground that the plaintiff
did not sustain a serious injury within the meaning of Insurance Law § 5102(d).

ORDERED that the order is affirmed insofar as appealed from, with costs.

The appellants failed to meet their prima facie burden of showing that the plaintiff did
not sustain a serious injury within the meaning of Insurance Law § 5102(d) as a result of the subject
accident (see Toure v Avis Rent A Car Sys., 98 NY2d 345; Gaddy v Eyler, 79 NY2d 955, 956-957).
The appellants relied on, inter alia, the affirmed medical report of Dr. Michael J. Carciente, their
examining neurologist.  As part of  his examination of the plaintiff on April 21, 2009, Dr. Carciente
failed to perform any range-of-motion testing of the cervical and lumbar regions of the plaintiff’s
spine, despite the plaintiff’s claims of cervical and lumbar injuries, as pleaded in her bill of particulars.
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Consequently, Dr. Carciente’s conclusion that the plaintiff had a “normal neurological exam” that
revealed no evidence of any “neurologic disability or permanency” failed to establish the appellants’
prima facie entitlement to judgment as a matter of law in this serious injury threshold case (see Perl
v Meher, 74 AD3d 930, 931; Chiara v Dernago, 70 AD3d 746; Mannix v Lisi’s Towing Serv., Inc.,
67 AD3d 977, 977).

Since the defendants failed to meet their prima facie burden, it is unnecessary to
consider whether the plaintiff's opposition papers were sufficient to raise a triable issue of fact (see
Rabinowitz v Kahl, 78 AD3d 678; Pfeiffer v New York Cent. Mut. Fire Ins. Co., 71 AD3d 971;
Washington v Asdotel Enters., Inc., 66 AD3d 880; McKenzie v Redl, 47 AD3d 775, 776). 

SKELOS, J.P., COVELLO, ENG, CHAMBERS and SGROI, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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