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2010-03874 DECISION & ORDER

Merchants Mutual Insurance Company, plaintiff, 
v Rutgers Casualty Insurance Co., appellant, 
Tanachion Electrical Contracting, Inc., respondent.

(Index No. 100256/09)
                                                                                      

Bivona & Cohen, P.C., New York, N.Y. (Elio M. DiBerardino, Anthony J. McNulty,
and Michael C. Modansky of counsel), for appellant.

Russo, Scamardella & D’Amato, P.C., Staten Island, N.Y. (Michael V. Gervasi of
counsel), for respondent.

In an action, inter alia, for a judgment declaring that the defendant Rutgers Casualty
Insurance Co. is obligated to defend and indemnify the defendant Tanachion Electrical Contracting,
Inc., as a third-party defendant in an underlying personal injury action entitled Andrade v American
Parkinson Disease Assoc., Inc., commenced in the Supreme Court, Richmond County, under Index
No. 103640/05, the defendant Rutgers Casualty Insurance Co. appeals, as limited by its brief, from
so much of an order and judgment (one paper) of the Supreme Court, Richmond County (Minardo,
J.), dated March 11, 2010, as granted that branch of the motion of the defendant Tanachion Electrical
Contracting, Inc., which was for summary judgment declaring that it is obligated to defend and
indemnify the defendant Tanachion Electrical Contracting, Inc., as a third-party defendant in the
underlying action, denied its cross motion for summary judgment declaring that it was not so
obligated, and declared that the defendant Rutgers Casualty Insurance Co. is obligated to defend and
indemnify the defendant Tanachion Electrical Contracting, Inc., as a third-party defendant in the
underlying action.

ORDERED that the order and judgment is affirmed insofar as appealed from, with
costs.
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The insured, Tanachion Electrical Contracting, Inc. (hereinafter Tanachion), an
electrical subcontractor, established, prima facie, that the insurer, Rutgers Casualty Insurance Co.
(hereinafter Rutgers Casualty), was obligated to defend and indemnify Tanachion in an underlying
personal injury action, pursuant to the terms of a commercial general liability insurance contract.  By
submitting, inter alia, the summons and complaint in the underlying action, which did not contain any
facts to suggest Tanachion might be held liable for the injuries sustained byAlan Andrade, the plaintiff
in the underlying action, and the affidavit ofTanachion’s vice-president, Fred Tanachion, who averred
that Tanachion was not aware of any potential liability for Andrade’s alleged injuries until March
2007, Tanachion demonstrated that it had a good faith belief in nonliability which was reasonable
under the circumstances and, therefore, excused its delay in notifying Rutgers Casualty of the
underlying accident (see White v City of New York, 81 NY2d 955, 957; Merchants Mut. Ins. Co. v
Hoffman, 56 NY2d 799, 802).  In response, Rutgers Casualty failed to raise a triable issue of fact as
to whether Tanachion failed to notify it as soon as was practicable (see Merchants Mut. Ins. Co. v
Hoffman, 56 NY2d 799).

Rutgers Casualty also failed to raise a triable issue of fact as to whether the policy’s
“Exclusion of Injury to Employees, Contractors and Employees of Contractors” (hereinafter the
exclusion) excluded coverage for Andrade’s accident, which occurred at a work site in the course of
Andrade’s employment for a glazing subcontractor.  The phrase contained in the exclusion—“for
which any insured may become liable in any capacity”—may reasonably be interpreted to refer to
either the “bodily injury” Andrade allegedly sustained, as urged by Rutgers Casualty, or the services
Andrade was rendering at the time of the accident, as maintained by Tanachion.  Thus, insofar as the
exclusionary language is applied to one subcontractor’s potential liability for injuries sustained by an
employee of another subcontractor working independentlyat the same job site (cf. U.S. Underwriters
Ins. Co. v Affordable Housing Foundation, Inc., 256 F Supp 2d 176, affd 88 Fed Appx 441[2d Cir]),
it is not susceptible of only one meaning and, therefore, the exclusion is ambiguous as a matter of law
(see Computer Assoc. Intl., Inc. v U.S. Balloon Mfg. Co., Inc., 10 AD3d 699).  As such, the disputed
exclusionary clause must be construed against the insurer, Rutgers Casualty (see Ace Wire & Cable
Co. v Aetna Cas. & Sur. Co., 60 NY2d 390, 398).

The parties’ remaining contentions are without merit.

Accordingly, that branch of Tanachion’s motion which was for summary judgment was
properly granted, Rutgers Casualty’s cross motion for summary judgment was properly denied, and
the Supreme Court properly declared that Rutgers Casualty is obligated to defend and indemnify
Tanachion as a third-party defendant in the underlying action. 

DILLON, J.P., FLORIO, CHAMBERS and MILLER, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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