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Kiren Ahmed, etc., et al., appellants, v New York 
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Finkin & Finkin, Forest Hills, N.Y. (David Shumer of counsel), for appellants.

MichaelA. Cardozo, Corporation Counsel, New York, N.Y. (Kristin M. Helmers and
Norman Corenthal of counsel), for respondents New York City Health & Hospitals
Corporation, Coney Island Hospital, Shandanu Rastogi, and Soofia Rubbani.

Aaronson, Rappaport, Feinstein & Deutsch, LLP, New York, N.Y. (Steven C.
Mandell of counsel), for respondents Jonathan Sheindlin and Mark Harooni.

In an action, inter alia, to recover damages for medical malpractice, etc., the plaintiffs
appeal, as limited by their brief, from so much of an order of the Supreme Court, Kings County
(Hurkin-Torres, J.), dated October 9, 2009, as granted that branch of the motion of the defendants
New York City Health & Hospitals Corporation, Coney Island Hospital, Shandanu Rastogi, and
Soofia Rubbaniwhichwas for summary judgment dismissing the complaint insofar as asserted against
them, and granted the separate motion of the defendants Jonathan Sheindlin and Mark Harooni for
summary judgment dismissing the complaint insofar as asserted against them.

ORDERED that the order is affirmed insofar as appealed from, with one bill of costs
to the respondents appearing separately and filing separate briefs.

The plaintiffs commenced this action, inter alia, to recover damages for medical
malpractice, alleging that the defendants deviated from accepted standards of care in failing to timely
screen the infant plaintiff for “retinopathyof prematurity,” a retinaldisorder that can lead to blindness,
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and in failing to promptly order surgery following the diagnosis on May 7, 2004, of detached retinas.
Following discovery, as pertinent here, the defendants New York City Health & Hospitals
Corporation, Coney Island Hospital, Shandanu Rastogi, and Soofia Rubbani (hereinafter collectively
the hospital defendants) moved, inter alia, for summary judgment dismissing the complaint insofar
as asserted against them. The defendants Jonathan Sheindlin and Mark Harooni separately moved
for summary judgment dismissing the complaint insofar as asserted against them.  The Supreme Court
granted that branch of the hospital defendants’ motion which was for summary judgment dismissing
the complaint insofar as asserted against them, and the separate motion of the defendants Sheindlin
and Harooni which was for summary judgment dismissing the complaint insofar as asserted against
them.  We affirm the order insofar as appealed from.  

On a motion for summary judgment dismissing the complaint in a medical malpractice
action, a defendant physician seeking summary judgment must make a prima facie showing that there
was no departure from good and accepted medical practice, or that the plaintiff was not injured by
any such departure (see Stukas v Streiter,                AD3d                , _______, 2011 NY Slip Op
01832, *4 [2d Dept 2011]; Breland v Jamaica Hosp. Med. Ctr., 49 AD3d 789; DiMitri v Monsouri,
302 AD2d 420).  Once a defendant physician has made such a showing, the burden shifts to the
plaintiff to “submit evidentiary facts or materials to rebut the prima facie showing by the defendant
physician . . . so as to demonstrate the existence of a triable issue of fact” (Alvarez v Prospect Hosp.,
68 NY2d 320, 324; see Stukas v Streiter,                 AD3d                , _______, 2011 NY Slip Op
01832, *4 [2d Dept 2011]).  General allegations that are conclusory and unsupported by competent
evidence tending to establish the essential elements of medical malpractice, are insufficient to defeat
a defendant physician’s motion for summary judgment (see Alvarez v Prospect Hosp., 68 NY2d at
324; Deutsch v Chaglassian, 71 AD3d 718, 719; DiMitri v Monsouri, 302 AD2d at 421).

Here, the hospital defendants and the defendants Harooni and Sheindlin met their
prima facie burdens of establishing entitlement to judgment as a matter of law dismissing the
complaint insofar as asserted against each of them.  The submissions, which included an expert
affirmation and an expert affidavit, established that the defendants did not deviate or depart from
accepted medical practice in their treatment of the infant plaintiff.  The conclusory expert affidavit
submitted in opposition to the motion was insufficient to raise a triable issue of fact (see Dunn v
Khan, 62 AD3d 828, 829; DiMitri v Monsouri, 302 AD2d at 421).

Accordingly, the Supreme Court properly granted that branch of the hospital
defendants’ motion which was for summary judgment dismissing the complaint insofar as asserted
against them, and the separate motion of the defendants Sheindlin and Harooni which was for
summary judgment dismissing the complaint insofar as asserted against them.

SKELOS, J.P., LEVENTHAL, SGROI and MILLER, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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