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People of State of New York, respondent, 
v Daniel Diaz, appellant.

                                                                                      

Steven Banks, New York, N.Y. (Lorraine Maddalo of counsel; Thea Delage on the
brief), for appellant.

Charles J. Hynes, District Attorney, Brooklyn, N.Y. (Morgan J. Dennehy, Leonard
Joblove, and Maria Park of counsel; Todd Miller on the brief), for respondent.

Appeal by the defendant from an order of the Supreme Court, Kings County (Del
Giudice, J.), dated December 2, 2009, which, after a hearing, designated him a level two sex offender
and a sexually violent offender pursuant to Correction Law article 6-C.

ORDERED that the order is affirmed, without costs or disbursements.

At the hearing conducted pursuant to the Sex Offender Registration Act (Correction
Law art 6-C), the People proved by clear and convincing evidence that an upward departure to a risk
level two sexually violent offender designation was warranted (see Correction Law §§ 168-a[3],
[7][b]; 168-n[3]; Sex Offender Registration Act: Risk Assessment Guidelines and Commentaryat 4-5
[2006 ed]; People v Frosch, 69 AD3d 699, 699-700; People v Cherry, 60 AD3d 484).  A departure
from the presumptive risk level is warranted where “there exists an aggravating or mitigating factor
of a kind, or to a degree, that is otherwise not adequately taken into account by the guidelines” (Sex
Offender Registration Act: Risk Assessment Guidelines and Commentary at 4 [2006 ed]; see People
v Fabara, 49 AD3d 619; People v White, 25 AD3d 677; People v Ventura, 24 AD3d 527).  Here,
in departing from the presumptive risk level, the Supreme Court properly considered that the
defendant was prevented fromperpetuating further harmto the victimwhen neighbors intervened and
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“pulled” the defendant off the victim.  Such factor was not adequately taken into account by the
guidelines (see Sex Offender Registration Act: Risk Assessment Guidelines and Commentary at 4,
9 [2006 ed]).  Accordingly, the Supreme Court providently exercised its discretion in designating the
defendant a level two sex offender and a sexually violent offender.

The defendant’s remaining contention is without merit (see People v Chiddick, 8
NY3d 445; People v Sullivan, 64 AD3d 67; cf. Matter of Philip A., 49 NY2d 198).

RIVERA, J.P., DICKERSON, HALL and COHEN, JJ., concur.

ENTER: 

Matthew G. Kiernan
  Clerk of the Court
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